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CHAPTER II


LANGUAGE RIGHTS THEORY

Nature of Language Rights in Canada
As we saw in Chapter 1, language rights are conceived in the attempt to create stable national systems out of multilingual populations. This is Canada's experience.  Canada's Constitution was born in the attempt to unite two powerful language communities -- two nations -- in a single state.   Canada's federal system proceeds directly from this effort. "I thought a Legislative Union would be preferable", Attorney-General John A. MacDonald stated in the Canadian Parliament in 1865, on the motion to adopt the "Quebec resolutions".

[B]ut ... we found that such a system was impracticable.  In the first place, it would not meet the assent of the people of Lower Canada, because they felt that in their peculiar position - being in a minority, with a different language, nationality and religion from the majority ... their institutions and their laws might be assailed, and their ancestral associations, on which they prided themselves, attacked and prejudiced; it was found that any positions which involved the absorption of the individuality of Lower Canada .. would not be received with favour by her people.  ... So that those who were, like myself, in favour of a Legislative Union, were obliged to modify their views and accept the project of a Federal Union as the only scheme practicable ...".

The Constitution Act, 1867 constructs Canada's system of government upon twin principles of bi-nationality and duality.  The Constitution Act, 1867 incorporates bi-nationality by endowing each linguistic community with self-governing autonomy through a territorially based federal system.  French and English communities thus enjoy extensive legislative power to control development of their distinctive societies in their own special ways.  The Constitution Act, 1867 complements this structure with the duality principle.  Both language communities share central institutions of the Federal State.  Cabinet, House, Senate, Supreme Court and bureaucracy are forged from representatives of both language communities in numbers roughly proportionate to their sizes.
  Additionally, the duality principle is reinforced by legal stipulation for language rights.  Language rights promise special protection to the French and English linguistic communities in the machinery of the Federal government, and also promise protection to those communities in certain political sub-divisions where they live as provincial minorities.

Protection of the English and French linguistic communities in the machinery of the Federal and certain provincial governments is an enduring feature of Canadian constitutional development.  This tradition was extended and reinforced as Manitoba, Alberta, Saskatchewan, and the Northwest Territories joined the Federation. The tradition was preserved and strengthened when Canada moved to adopt a constitutional amending formula in 1949,
 and when Canada patriated its Constitution in 1982.
  Canada's constitutional tradition of protecting English and French language minorities was broadened significantly, and given new implementing machinery by the official languages policy in a statute adopted by Parliament in 1969 and renovated in 1988.
   

Canada has now had twenty-five years of experience with the official languages policy.  During this time, Canadian governments adapted many of their administrative practices to the discipline of the policy and in so doing refined, renovated and operated a complex system of linguistic guarantees. In the same period, and for the first time, the Supreme Court of Canada expounded a modest official languages jurisprudence.

As we saw in Chapter I, periodic conflicts over language issues are an enduring feature of Canadian political life.  An important responsibility of Canada's political system is to ensure that competition between the language communities is conducted on a fair playing field, and does not get out of control.  The official languages policy creates institutional machinery to channel overheated linguistic issues into manageable procedures. The machinery routes linguistic conflict into institutional pathways where the conflict may be blunted, moderated and controlled by bureaucratic and judicial adjustments. The institutional machinery presupposes that linguistic issues can be successfully resolved, or at least confined, and intends that linguistic conflict not be allowed to spread, and threaten the entente cordiale between the language communities.  

Management of linguistic conflict in Canada is an extremely delicate task, requiring as much artistic as bureaucratic skill. A by-product of the official languages policy is that highly competitive energies are subjected to institutional control.  This  creates charged feelings and symbolic meanings.  Substance and symbol combine together in the pathways of control in a sometimes volatile mix, which on occasion detonates.  Many seem to hanker after these explosions, and some expect to profit from them.  

After the considerable experience with and adaptation of the official languages policy, Canada is not conspicuously successful at managing relations between the linguistic communities. The official languages policy remains controversial -- more controversial than at its inception in 1969.  The Citizens' Forum on Canada's Future reported that "the majority outside Quebec express severe opposition to the implementation of Canada's policy on official languages, which they often see as unnecessary and irrelevant: 'Bilingualism has failed.'"
  The policy has brought the Federal Government into serious conflict with the Government of Quebec.  Contemporaneous with Federal official languages efforts, Quebec legislated a distinct official language policy.
 Quebec's policy collided with Federal initiatives at critical junctures,
 producing flashpoints of confrontation throughout the Federation. Ottawa has failed to win the support of the other provinces to the Federal view.  The other provinces have refused to make significant progress in the channels cut by Ottawa.  At least some of the current centrifugal pressures on the Federation implicate official languages policy to a significant degree, whether as cause or effect.

It is possible that Federal official languages policy would succeed better if more carefully managed by governmental actors. Good management requires a clear vision of the overarching purposes of the policy, including its symbolic overtones.  This presupposes the existence of an intelligible network of principles and doctrine.

Yet there is no clear body of principles or doctrine relating to official languages policy.  The Commissioner of Official Language has "criticized the absence of effort on the part of successive federal governments to clarify and explain, let alone defend, Canada's language policy."
  Important actors responsible for administering the system view language rights as lacking any principled basis at all.  Mr. Justice Jean Beetz, for a majority of the Supreme Court of Canada, considered official languages rights as the unprincipled consequence of political compromise, lacking any seminal foundation, and presumably incapable of spawning a coherent juridical doctrine.
  Implicit in Justice Beetz's ruling is the view that language rights conflicts are best left to the rough and tumble of the political arena, free from traditional purposive exposition by the courts.  The Court made clear it would not be a partner in spurring the reform of bureaucratic and legal machinery for regulating linguistic conflict.
  As a consequence, the Supreme Court pulled back from its earlier attempt to expound a principled language rights doctrine.  The absence of clear and generally accepted language rights doctrine makes implementation and acceptance of Canada's official languages policy very much more difficult.

Competition Between the English and French Language Communities in Canada
Language rights in Canada broker the relationship between the English and French linguistic communities where the communities come into conflict in majority-minority settings.  Language rights also define the status of the English and French languages.  Language rights try to create fair processes for the participation of both communities in the machinery of government, and attempt to moderate the effects of linguistic difference in operation of the governmental machine.

Canada's federal system organizes the polity into territorially based communities.  The federal system superimposes political subdivisions over the territorial organization of the language communities.  Canadian federalism thus transforms the demographic fact of French speakers in Canada into a constitutional fact, the Province of Quebec.   

English Canada and Quebec compete in Canada's federal system for power, status and public resources.  While this is a regional competition characteristic of all large polities, the superimposition of political organization over differences of language tends to supercharge the contest.  Canadians perceive French - English competition in every nook and cranny of their politics, a fact earlier noticed by shrewd observers of the Canadian situation.
  Canadians tend to extend this competition into the relations between provincial majorities and their linguistic minorities.  Because (excepting New Brunswick) the provincial linguistic minorities are so small, the competition at this level is wholly unfair and leads to predictably disagreeable outcomes for the language minorities.
  The system of language rights is not designed to regulate this competition.  When called upon to regulate these quarrels, the system proves woefully inadequate, and usually makes the problem worse.

The competition between English and French communities in Canada has an additional, special dimension.  Canadian demography places the English and French languages in contact.  The sociology of language well understands that when diverse languages come into contact unique effects are produced.  The most important of these effects is "language shift," which may be defined as the switching from the language habitually used by a speaker to the language better understood by that speaker's audience.   Language shift occurs as a result of the need to communicate in a commonly understood language.  Over time, language shift leads to assimilation of weaker languages by stronger languages.  Canadian history offers a potent illustration of how this works.  Outside of Quebec the weaker French language has been assimilated by the stronger English language for over one-hundred-twenty-five years, to the point where most provincial French-speaking communities are diminished and some provincial French-speaking communities have ceased to exist.  More recently, a similar process has been eclipsing the weaker English language inside of Quebec.

Canadian history thus witnesses competition between the English and French speaking communities at two levels.  The communities compete for economic and political power.
  Simultaneously, the English and French languages compete for survival and supremacy.  Economic and political rivalry overlays linguistic competition.  Both competitions are perceived as zero sum games -- one community wins, the other community loses.  Because community survival and well-being are at stake, the competitions, and feelings generated by them, tend to be fierce.

The competitions are also unfair in every Canadian jurisdiction, excluding the Federal and New Brunswick governments.  The numerically larger community controls the legislature.  For obvious reasons, this control advantages it in the economic struggle.  Control of the legislature also advantages the numerically larger community in the linguistic struggle.  Legislative control gives the larger community charge over the instruments of language policy.  Canada's experience demonstrates that language policy can have a dramatic impact upon linguistic competition.  Quebec's Bills 22 and 101 limited the availability of English language education and the ability to use English within the private marketplace.  The legislation was a spectacular success in its own terms.  Quebec resolutely attacked the size of the English community, and shrivelled it -- all through the manipulation of language policy.

The French linguistic community does not suffer these disadvantages in the Federal and New Brunswick jurisdictions.  The French linguistic community is sufficiently large to leverage its numbers advantageously in these legislatures.  Quebec MPs, for example, hold only one quarter of the seats in the House of Commons.  However, Quebec voters tend to elect representatives from a single party.  Within that party, Quebec MPs "represent a bloc, or sometimes even a majority ... If the party holds more than half the seats in the Commons, they will have a majority or near-majority share in the party that controls all legislation."
 Quebec's leveraged representation in the Commons has so far insured that it does not compete disadvantageously in Federal government machinery.

Canada's Language Rights System at Work
Canada's language rights system is a formidable agglomeration of power involving all elements of the governmental structure.  Like all concentrations of governmental power, the system attracts groups and individuals seeking to promote their self interest.  In consequence, many actors seek access to the language rights system as its various components are placed in motion.  The system allocates power and resources, including jobs and governmental services, which all want.  The system also impacts on the survival of Canada's linguistic communities because it is designed as a counterweight to demographic forces. So operation of the system tends to be highly charged politically.  Actors in the system seek to maximize their interests in an environment of sometimes great volatility.

Canada's language rights system thus has political competition and conflict inherent in its structure.  Canadian history teaches that the system is an imperfect conflict regulator, and certainly not self-maintaining.  Statesmanship is critical to keep the forces of conflict in equilibrium.  Time and again, as we saw in Chapter 1, Canadian history underlines that generous treatment of linguistic minorities best protects this equilibrium.

Generous treatment of linguistic minorities involves political costs for governing coalitions.  History teaches that waves of resentment against linguistic minorities come repeatedly. History teaches too that, for reasons not presently discernable, resentment against linguistic minorities recedes after a time. Canada's language rights system tries to moderate competition between the language communities even during times of heightened social pathology when resentment seems to escape rational control.  A constant challenge for Canadian political and judicial leaders is to try to convey a message of linguistic toleration and to enforce strictly the framework of the system, even during overheated periods. This is an arduous test of Canadian statesmanship, especially as the ordinary competition built into Canada's language rights system invites little politicians to exploit basic xenophobic instincts.

The system seeks to moderate this conflict and make it more manageable.  To this end the system diverts highly charged inter-group competition into bureaucratic processes and cumbersome legal procedure.  In theory, bureaucratic and legal channels buy time while steam goes out of charged feelings.  Enforcement of strict bureaucratic and judicial lines try to make most forms of race baiting unprofitable for the little politician. This is Canada's solution to overheated linguistic competition:  ultra general legal guarantees and bureaucratic processes mediated by political and legal elites to the end of better inter-group relations in the Canadian state.

The system of language rights is symbolically charged.  Canada's bilingual character is an essential feature of Canadian national identity, a reference for national loyalty, pride and patriotism.  Like the flag, the national anthem and other overarching symbols of nationhood, Canada's bilingual composition portrays the national personality -- a symbol of Canada -- that has potential to strengthen the nation when properly managed. When mishandled, official languages policy has an equal aptitude to contribute to national destruction.

While it is possible to imagine all components of the system of official bilingualism working together harmoniously in pursuit of high priority public policies, that is not the Canadian reality.  The system rarely operates smoothly.  Its erratic functioning has produced several spectacular national crises, driving major Canadian communities apart, reverberating in inter-provincial and federal-provincial conflict and, on occasion, threatening to incinerate the basis of the national compromises upon which Canada's federal system is constructed.  These clashes are the result of structural difficulties with the language rights system itself.

The reality is that the components of the system lack coherent motivation.  Actors operating the system lack uniform purposes.  The components fail to mesh; clear overarching purposes are not apparent.  Important legal guarantees are stated at the constitutional level.  Like most constitutional guarantees, the texts are ultra-general.  Until recently, there have been few opportunities for judicial consideration.  The constitutional texts, as glossed by the courts, fail to indicate clear and determined purposes.  They appear as fragmented obligations on government to do a particular thing here, refrain from some other action there.  Courts have read them narrowly.  The Supreme Court rigidified the constitutional texts relating to official languages by withholding from them any purposive interpretation. This deprives the official languages policy of an important safety valve through which pent-up political steam can escape.  It also makes it very difficult for citizens generally to understand why Canada has such a system.  There is little useful official bilingualism doctrine; virtually none that gives clear signals to actors in the system.  As a result, executive and legislative instrumentalities are inconstant watchdogs and regulators.  They act with contradictory purposes and motives, sending few clear signals.

The official languages policy attracts exploitation by the politically opportunistic.  Little politicians try to make political hay by exploiting the antagonisms that inhere in long standing competition between the language communities.  Opportunists encourage the communities to fear or attack each other.  

The language rights system requires an intelligible network of principles to attract citzen understanding and loyalty, to guide the authorities who operate its various components and to check exploitation by the unscrupulous.  While one would expect articulation of principle to be a constant occupation of judicial and bureaucratic actors in the system, this has not been the case.  It is only recently, since the 1965 Report of the Royal Commission on Bilingualism and Biculturalism, that language controversy has generated substantial legislative activity, and litigation.
  Proponents of the legislation have not met their burden of explanation. They have failed to lay suspicion to rest. The Courts have not bridged the doctrine gap. 

A Theoretical Perspective of Language Rights in Canada
Articulation of official languages principles occur in various governmental entities, and recently has engaged the attention of the academic community and courts.  Contradictory principles are being stated;  contradictory reforms are being argued for.  Ottawa has joined a protracted battle with Quebec over competing language policies and failed to win the support of the other provinces to the federal view.  Quebec has taken initiatives at odds with federal policies; the other provinces have been recalcitrant about making significant progress in the channels cut by Ottawa. Some constituencies are committed to destroying the system and have convinced certain provincial governments to act in furtherance of that view.  The resulting political fallout has fractured the coherence of doctrine necessary to operate the system.

One result of this theoretical cacophony is that the courts now explain language rights as lacking any principle at all.  Language rights are best left to the rough and tumble of the political arena, free from traditional purposive interpretation by the courts.
   Some academic commentators try to explain language rights with highly refined philosophical theory.  Common to this approach is a tendency to ignore the national security dimension which called the official languages policy into being, and the political struggle for power, resources and survival which continues to surround it on all sides.

Denise Réaume and Leslie Green have developed an academically appealing framework for explaining language rights.  They say that the principle of "linguistic security" justifies language rights.  "To have linguistic security in the fullest sense is to have the opportunity, without serious impediments, to live a full life in a community of people who share one's language."
  Linguistic security implies "the knowledge that one's language group may flourish and that one may use the language with dignity."
  Linguistic security is said to be provided when a speaker is given a secure environment in which to make choices as to language use and in which ethnic identification can have a positive value.  The principle of linguistic security, Rhéaume and Green say, seeks a free and fair context in which linguistic minorities may derive individual and collective benefits from language use.  In such an environment, minority language speakers would be relieved of pressures to abandon their language. The purpose of language rights, the argument concludes, is to create and maintain this environment.

The principle of linguistic security ignores well understood socio-linguistic phenomena.   Réaume and Green assume the existence of a "linguistically secure" environment within which individuals may freely live a life within the minority language community.  This overlooks the important fact that minority languages are inevitably eroded by majority languages where two or more linguistic communities come into contact.
  Depending on the conditions, contact between languages results in weaker languages being absorbed by stronger languages at rapid rates, approaching 50% in the first generation and 90% in the second generation.  There is no known state where overwhelmingly weaker languages are protected from these effects by legal regimes of bilingualism. History has never produced and cannot produce a linguistically secure environment when languages are in contact.  

Canada itself is a good example of this phenomenon.  For twenty-five years, Canada has administered a robust policy of official bilingualism. Throughout the course of the policy's operation, the weaker French minorities have continued to decline at brisk rates.
 No tinkering with this regime could have or could now alter this phenomenon.  No meddling with an official languages policy of the Canadian variety could produce linguistic security outside of Canada's bilingual belt. In order to arrest the decline of Canada's language minorities with a view towards creating the state of linguistic security foreseen by Réaume and Green, it would be necessary for Canada to intervene in language planning massively -- to coordinate its immigration, economic, demographic, mobility, fertility and mortality policies with single-minded concentration on language objectives. To conceive that, in Canada's pluralistic society, any Canadian government would act in this way is to take a rapid journey to the other side of the reality principle. 

The principle of linguistic security is objectionable for a second reason:  it is one dimensional.   The theory of linguistic security seeks to justify language rights on the basis of a single motivating factor.  As such the theory does not account for the complex interactions of the many players within the various components of the system.  The theory of linguistic security fails to recognize that language rights do not exist solely for the benefit of linguistic minorities, nor is the linguistic security of the individual minority necessarily the governing consideration in language rights theory.
  There are a multiplicity of players within the language rights system including the federal government, Quebec, anglophone minorities in Quebec, anglophone majorities in other provinces, francophone minorities outside of Quebec, bilinguals, allophones and unilinguals. Each of these players have interests to advance in official languages policy.  While some of these interest may seem more legitimate than others to some observers, it is crucial to realize that the system of language rights in Canada seeks to keep the forces emanating from the powerful players in check -- to keep peace in the family -- to the end of promoting good inter-community relations and protecting the great seam which binds the Canadian state together.  Linguistic security as a single minded, one dimensional motivating principle must give way to a more multifaceted approach.

A theory of language rights must also take into account the political realities which the language rights system intends to regulate.  Conflict is endemic in the relations between Canada's linguistic communities. Canada's language rights system institutionalizes such conflict because the system presupposes that institutionalization will make the conflict more manageable. Language rights channel what might otherwise be uncontrollable conflict into bureaucratic and legal procedures. All contenders are invited to wage a more refined political struggle.  It is for this reason that the federal government funds linguistic minority political lobbies and court challenges in each province.  Channelling the various players into political and legal streams is meant to blunt and moderate their conflict.  Of course, the institutionalization of political and legal channels by these funding measures implies a certain level of conflict.  The point is that the language rights system is premised on the inevitability of such conflict.  Its contribution is to control it as much as possible, to channel it into manageable political and legal processes in order to prevent it from escaping into unmanageable inter-communal conflict which threatens to tear apart the foundation upon which the Canadian state is erected.

The principle of linguistic security would delegitimate actors whose viewpoint is antagonistic to linguistic minorities. This is unrealistic.  Quebec is such an actor. Quebec's viewpoint cannot be factored out of the debate. The same is true of some of the provinces with anglophone majorities. This is the paradox of Canada's linguistic demography:  English and French are simultaneously majority and minority languages. Viewpoints emanating from the language communities are charged with competition. Those viewpoints cannot be delegitimated or ignored. They must be accommodated in the sense that, without altering the basic foundations of the system, their interests must be heard and fairly considered so as to keep language conflict manageable. 

Principles of Duality and Accommodation
 
Language rights theory should be conceptualized to operate in a competitive environment.  Canada's language communities compete in dynamic and unforeseen ways, and, as we have seen, at two levels.  Language rights should be approached with this competition in mind, with a purposive drive to moderate it. This perspective is consistent with the history, language and structure of Canada's constitution. Particularly is this perspective consistent with the larger objects of Canada's constitution.

The largest object of the Canadian Constitution is the creation of the Canadian State.  As we considered earlier in this Chapter, the Canadian State was formed out of two nations.  Canada is inspired by elementary principles of bi-nationality and duality.  Language rights manifest duality in substance and symbol. In substance, language rights provide institutional machinery for managing conflict engendered by linguistic diversity.  Symbolically, the official languages policy portrays the Canadian state refracted through the prism of duality.  The official languages policy thus presents duality as an important referent point for Canadian identity and loyalty. 

(i)
Duality

"Duality" and "distinct society" are different surface manifestations of the same underlying concept.  The constitutional origin of 'distinct society' is in the Report of Quebec's Royal Commission on Constitutional Problems of 1956.  The Report observed that French Canadian culture differed from English Canadian culture.  French Canadian culture was communal, based on the family and parish, the civil authorities being responsible for integrating all efforts towards common community goals. English Canadian culture was individual, based on personal ideas of happiness, the civil authorities being responsible to free individuals for personal pursuits in the belief that enlightened self interest would ultimately maximize benefits. Ten years later, the Royal Commission on Bilingualism and Biculturalism observed that Quebec was "a distinct society" because "it has a considerable number of economic institutions" which allow it to act collectively, as formerly it did through the parish.  

These ideas have many incarnations.  The range of their meanings can be discerned in the political declarations of various Quebec Premiers since the Quiet Revolution.  A theme that runs throughout all these declarations is the concept of a bi-national Canada.  Quebec Premiers ornament the idea of Canada with great rhetorical flourishes about how the Canadian state resulted from the creative act of two linguistic communities, two cultural communities, two nations.  Some of the classic formulations of these ideas were in the 1965 speeches which Premier Jean Lesage delivered to the Canadian Club:

Quebec, as the cornerstone of French Canada, is asking for the equality of Canada's two founding ethnic groups.  It is seeking a status that respects its special characteristics.

Quebec, because of its language, its culture, its links with the international French language community, its economic, social and political institutions, its vitality, its desire to survive and especially to flourish, has all the characteristics of a true society.

Premier Daniel Johnson varied the same theme in this way:

The object of the Constitution must not solely be to federate territories, but also to associate as equals two linguistic and cultural communities, two founding peoples, two societies, two nations in the sociological sense of the term.  A Canadian constitution must be the product of an agreement between the two nations that make up the people of Canada, and must recognize the principle of the legal equality of the two cultural communities.

More recently, the notion that Quebec forms a "distinct society" within Canada was put forth in the Meech Lake and Charlottetown Constitutional Accords of 1987 and 1992. The Charlottetown Accord recognized that Quebec's distinctness "includes a French-Speaking majority, a unique culture  and a civil law tradition".
  Both Accords recognized Quebec as a distinct society, acknowledged Quebec's role to preserve and promote its distinct identity and required that the distinct society recognition influence interpretation of Canada's Constitution.  The Charlottetown Accord would also have committed Canadians and their governments to the vitality and development of official language minority communities throughout Canada.

In recent years, the proponents of a renovated Canadian Constitution have been struggling to make duality, distinct society, and vital official language communities fundamental principles of the Canadian constitution.  These principles intend to assist Canadians to manufacture the necessary political ententes for the French and English language communities to share a single state. Canada's official languages rights are one of the important settlements inspired by those principles.  It would be well for the bureaucratic, judicial and academic expositors of the official languages policy to explore duality as a primary interpretational principle of Canada's official languages guarantees.

(ii)
Accommodation

Throughout history, Canada's language rights system has tried to reinforce national unity by a tradition of compromise and accommodation, usually at the elite level. We may call this impetus of the system "the principle of accommodation". The principle of accommodation is a technique for managing inter-group conflict. The principle of accommodation invites all actors to the table, and keeps them there talking, lobbying, regulating, legislating.  It is a means of funnelling all competing interests into the system where they may be balanced against competing claims, moderated, adjusted and accommodated.   

The principle of accommodation premises that certain elements of the language rights system will be rigidly enforced.  These elements are not negotiable in the sense that they are constitutionally entrenched (even if to date the Courts have been less than faithful enforcers of the constitutional guarantees). Above these minimum guarantees the principle of accommodation is flexible. The principle is capable of rationalizing competing interests of actors in the system in order to keep potentially charged political conflict manageable.

The principle of accommodation recognizes the multiplicity of players in the system, including the Federal Government, Quebec, the anglophone linguistic community of Quebec, the anglophone linguistic majorities of the other provinces, the francophone linguistic minorities outside of Quebec, bilinguals throughout Canada, allophones and unilinguals concerned by extension of the system.  Each of these players has an interest in language rights. A stable system of language rights must accommodate all players, in the sense that their views must be heard, rationalized, and -- without altering the minimum guarantees of the language rights system -- accommodated.  All players must be kept at the table in order to promote the system's symbolic features, and to keep language conflict manageable.

Mr. Justice Gerald LeDain of the Supreme Court of Canada referred to something akin to this principle when, in commenting ex cathedra on the Court's judgment in Reference re Manitoba Language Rights
 he described the Court's unusual order in that case as "a bodly creative act of judicial statesmanship." Justice LeDain thought such an act of judicial statesmanship was required because of the "delicate problems of legal theory and judicial policy" which implicated relations between the Court and the Manitoba government and legislature.  He alluded also to the additional problem of encouraging or compelling the Manitoba government to respect its bilingualism obligations.
  Reference re Manitoba Language Rights presented the Court with the spectacle of a headstrong Manitoba government, propelled by the overwhelming weight of English majority opinion in the Province, wilfully violating the constitutional language rights of the Franco-Manitoban minority.  In this situation the Court did not conceive of its task as single minded enforcement of the language rights of the Franco Manitoban minority.  Rather, the Court conceived of its task as one of "protecting the ... language rights of all Manitobans, including the Franco-Manitoban minority,"
 by a boldly creative act of judicial statesmanship.  The Court searched for an accomodation between politically aroused communities which refrained from altering the minimum guarantees of the language rights system.

CONCLUSION
Canada lacks a clear, concise explanation of the principles underlying its official languages policy.  Government has not filled this void.  Given the Supreme Court's ruling that language rights are the products of political compromise devoid of principle, the Courts have backed themselves into a doctrinal corner. It is unlikely that the judges will be able to escape into clear doctrine or stirring symbolism in this generation.  Academic doctrine remains equally unsatisfactory. The commentators toil in the glossators' tradition of explaining the work of the courts, which preoccupies them with a dead-end jurisprudence.  Or they levitate in logicalizations, cut loose from the propulsion driving official languages policy -- good inter-communal relations and national stability. 

The minority language communities pay a high price for our failure to develop satisfactory official languages doctrine.  They experience daily helter-skelter judicial and bureaucratic administration of their language rights.
  The Canadian federation also pays a high price for our doctrinal failings.  One of our potent national symbols -- a banner of our desire to do great things together -- is sullied, delegitimated, treated as a dirty little secret which history has made us to suffer.

This Chapter offers duality and accommodation as principles inspiring Canada's language rights system -- as bedrock principles.  Duality informs the institutional machinery which invites two nations to share a single state. Accommodation accepts that a dual state overflows with communal competition. Accommodation urges overheated linguistic competition into bureaucratic and legal processes where its sociopathic dimensions can be blunted and moderated, and its legitimate competing claims tested against each other, adjusted and accommodated. 

Duality and accommodation strive to keep language activists committed to the Canadian state. Duality and accommodation provide the operators of the language rights system with doctrine which history teaches best serves to keep language conflict manageable.  Duality and accommodation provide the operators of Canada's official languages policy with doctrine that enhances the symbolic features of language rights.  Duality and accommodation imbue language rights with the spirit of big Canada, open and inviting to both national communities, in which the communities recognize and affirm themselves, their nation and their state. 
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