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CHAPTER THREE

CANADIAN LANGUAGE RIGHTS:  CONSTITUTIONAL DIMENSIONS 
a)
Official Bilingualism
"Bilingualism" means the ability of a person to speak and be understood in two languages.
 A "bilingual state" is a political subdivision where a substantial number of persons are able to speak and be understood in two languages. "Bilingual states" are rare in the history of politics.

Canada is not a bilingual state in this sense. Relatively few Canadians, about sixteen per-cent, are able to speak and understand both English and French.
 While these two languages predominate on Canada's soil, they are unequally represented. English predominates. It is the language used in the home by sixty-eight per-cent of Canadian population while French is used only by twenty-three per-cent of Canadians. Closer scrutiny of Canadian demography reveals two virtually unilingual territories joined along a narrow bilingual strip. French is concentrated in Quebec. Eighty-three per-cent of Quebeckers use French at home. Fifty-eight per-cent of Quebeckers speak only French.
 English is concentrated in the other provinces. Ninety-eight per cent of that population use English at home. More than ninety per-cent speak only English.
 These unilingual populations intersect along the "bilingual belt," a narrow strip of territory notionally starting in Moncton, leading through eastern and northern New Brunswick, into southern Quebec, along the Ottawa River into northern Ontario, and onward to Sault Ste. Marie. Most of Canada's bilingual persons inhabit this area.

Canada's linguistic composition has changed over time. The unmistakeable trend, established for more than a hundred years, is for increasing territorial separation between the language communities. French has increased its hold on Quebec and the adjacent peripheries of Northern Ontario and New Brunswick, and under current conditions this trend will continue; English has expanded in the remaining Canadian provinces, and under current conditions this trend will also continue. This tendency towards linguistic separation has speeded up in recent decades.

While Canada may not be bilingual in the demographic sense, it is bilingual in the legal sense — "officially bilingual". The Canadian Constitution declares English and French to be the official languages of Canada, equal in status, rights and privileges. The Parliament, civil administration and courts of the Federal State are obliged to function in both languages, as are important sectors of central institutions in the Provinces of Quebec, Manitoba and New Brunswick. Canadians are able to communicate with and be served by the Federal State in the official language of choice. The two language communities participate equitably in the civil administration. Minority language education for children is guaranteed to citizens where numbers warrant. 

These constitutional provisions, and the regulatory regimes which implement them, originate in the nineteenth century political compromises between English and French communities which made Canadian Confederation possible. History teaches that linguistic communities develop complicated relations, and Canada is no exception. Notwithstanding that Canada has a fractious history of linguistic intolerance punctuated by periodic crises, relations between Canada's English and French communities do benefit from the often remarked restraint of the Canadian personality. Inter-ethnic relations are also enhanced somewhat by legal institutions designed to eradicate the xenophobic fear that gives rise to sociopathic forms of ethnic competition. Canadians understand that Canada's political unity is entangled with the constitutional position of the English and French languages because of power and realpolitik: either of the linguistic communities can fracture the country.
 A central underpinning of the regime of official bilingualism is the intent to capture the loyalty of the language communities for the benefit of the Federal State. It aims to make each community feel that the machinery of government emanates from them.

Official bilingualism is an incomplete regime of language protection. It is neutral towards Canada's linguistic demography, in the sense that the policy is not designed to make significantly more Canadians bilingual.
 Nor does the policy alter the operation of demolinguistic forces.
 Since Confederation in 1867, French minorities outside of Quebec have consistently declined as a percentage of population. The English minority in Quebec has been in a parallel state of decline since the turn of the century. Official bilingualism has had no observable effect on these clear demolinguistic trends.

Nor would it appear that institution of the regime of official bilingualism has prevented the regular eruption of spectacular clashes between the language communities which characterize Canadian history. There is no shortage of examples to illustrate that Canadian Provinces regularly use their power to privilege majority language use and to attack the language of the minority.
 This has given rise to a history of bitter, smouldering ire between the language communities which habitually ignites into spectacular national conflagration as one or another provincial government commits some perceived outrage against the minority language community. Official bilingualism has not altered this feature of Canadian linguistic relations. The policy neither protects the language minorities from outbreaks of hostility, nor does it leave them feeling secure during less overheated periods.

Some argue that official bilingualism is ineffective, even damaging to national unity. Language minorities, it is said, can never be satisfied because the State has insufficient power and resources to counter the effects of demolinguistic forces which erode linguistic communities. Official bilingualism simply increases the bitterness. Official bilingualism encourages the minority to live in the illusion that the community will endure. According to this line of argument, official bilingualism creates conflict because it coaxes the minorities to see themselves as adversaries — fighters in court to obtain "their rights." In court, language conflicts become symbolically charged, magnified by media attention. This promotes tension between English Canada and Quebec, destabilizing the larger bi-national polity. This effect is exactly the opposite of the reason why official bilingualism was instituted in the first place — to promote national unity. Since the policy of official bilinguilism is counter productive, the argument goes, legal supports for language minorities should be repealed and demolinguistic forces should be left to operate unimpeded. Over time, demolinguistic forces will produce a stable polity — a territorially divided polity. If national unity is the object of language policy, it is said, Canada should actively promote territorial separation of the language communities.

Others argue differently. It is said that the policy of official bilingualism should be strengthened. Official bilingualism is the legal regime which assures Canada's two national communities equal participation in the machinery of a single State. As a matter of justice, each community should respect the "acquired rights" of the other where they co-exist in majority/minority relations. As a matter of realpolitik, English and French minorities should be preserved and promoted as a demonstration of Canadian resolve to safeguard a united country. It is said that a stronger regime of official bilingualism will give language minorities greater weight in the balance of power. With strength comes respect. With power comes the feeling of security which nurtures commitment to national unity. 

While public support for official bilingualism waxes and wanes, public support would appear recently to have reached an all time low. In the early years of the 1990s, public support for official bilingualism had fallen sufficiently low as to throw the future of official bilingualism into doubt for the first time.

In 1982, many thought that the newly promulgated Charter of Rights and Freedoms would enhance official bilingualism. On this optimistic interpretation of the Charter's official languages provisions, Canada had become a wonderland of official bilingualism, where the right to work, go to school, receive services and create culture in both languages was newly assured. Others doubted whether this change would come to pass. The Charter's true meaning was marvellously ambiguous. The pre-Charter crust of constitutional cases and administrative practices suggested radically different interpretations for the new constitutional texts. For the doubters, nothing had changed, except that certain entitlements which had previously existed only at the legislative level were placed on a constitutional footing.

Judicial interpretation of the Charter's official bilingualism provisions eroded much of their potential virility, The Supreme Court of Canada shrunk from robust, expansive interpretation of official language rights. The Court's preference was for the use of grand constitutional rhetoric, while, at the same time, deciding virtually every language issue adversely to the submissions and interests of the language minorities. In the official languages area, the Court has shown remarkable deference to the will of provincial legislatures.

Curial deference to the legislatures in the first ten years of the Charter's life contributed to worsening relations between the English and French linguistic communities. Predictably, as the Courts looked the other way, provincial governments continued their long standing stingy traditions of restricting minority language entitlements in favour of unilingual policies.
 During the Charter's ten year life, bonds between the linguistic communities soured. The polarization of the linguistic communities, everywhere observable, reverberated with the gravest challenge ever posed to Canada's political unity.

The goal of court supervised language guarantees is to contribute to the manageability of Canada's inherent language conflicts — to prevent linguistic polarization.
 Linguistic polarization fuels political conflict, erodes the feeling of the linguistic communities as respects a shared national endeavour and threatens to divide the nation.
 Polarization implies that there exist two opposing forces pitted against each other in a mortal struggle for power and survival. Polarization provides incentive for Canada's unilingual majorities to end these interminable language squabbles by national divorce. Canada's ten year experience with court supervised language guarantees appears so far to have failed to make linguistic conflict more manageable. Competition between the linguistic communities appears to have become increasingly polarized and language conflicts seem to be less manageable. This is a result unwanted by the Constitution makers and by Canadians generally.

b)
Duality
"First Nations," "multiculturalism," "equality seekers," "Charter Canadians"
 — these concepts inhabit the collective Canadian psyche, expressing foundational ideas about Canadian society. They compete for recognition and status in Canada's constitutional politics. During the constitutional process that culminated in the Meech Lake and Charlottetown Accords and their failure, these concepts collided with spectacular force with another elemental perception of Canada — the concept of "biculturalism," "two founding peoples" or "duality." Conflict between these elemental visions of Canada ultimately turned aboriginal, multicultural and other groups against the Meech Lake and Charlottetown Accords. In the aftermath of this collision, English Canada and Quebec face each other in an uncertain constitutional stalemate that poses grave dangers to the continued existence of the Canadian Federation.

Why, some Canadians asked during the Meech Lake and Charlottetown constitutional processes, should Quebec have greater recognition in the Constitution when other, equally legitimate groups, had pressing problems of constitutional adaptation which had long simmered unaddressed? This is a primordial problem of Canadian constitutional history. It was confronted thirty years ago by André Laurendeau, Co-Chair of the Royal Commission on Bilingualism and Biculturalism, during his exchanges with ethnic spokespeople in the West. Laurendeau posed this question to himself in his diary in 1964:

How would it be possible to make our interlocutors understand that an 'ethnic group,' even relatively strong within its own province, but representing merely 3% of the total Canadian population, is not at all the same thing as an organized entity like Quebec society, numerous, possessing its own institutions, as well as a specific and ancient history?

Laurendeau never fully worked his way through this problem. The problem is central to Canada's constitutional structure, and it remains a perplexing dilemma of constitutional politics today: how to reconcile a multi-ethnic society with a bi-national federation.
 Laurendeau appreciated that official bilingualism was the starting point of a constitutional solution. In his view, however, official bilingualism was not meant to complete the final constitutional arrangement. More was required to adapt Canada's constitution to accommodate the distinctness of Quebec. Canada would have to devise some form of special powers or autonomy for Quebec in order that Quebec's distinctiveness be secured and promoted. Laurendeau's fragmentary thoughts on this point spawned critical constitutional ideas which commanded the attention of Canada's constitution makers in the ensuing years: the recognition of Quebec as a distinct society as in the 1987 Meech Lake Accord or the 1992 Charlottetown Agreement;
 special status for Quebec or asymmetrical federalism; sovereignty association; sovereignty. All of these ideas are variations on a momentous Canadian theme — duality.

Duality permeates Canada's present constitution in multifaceted forms. The bi-jural and bi-cultural nature of Canada's legal system is an important manifestation of duality. This receives constitutional expression under section 98 of the Constitution Act, 1867, which stipulates that judges of Quebec courts must be appointed from the Bar of Quebec. A civilian formation in Quebec's judiciary is thereby assured. This stands in marked contrast to the common law training expected of judges in the rest of Canada.
 Legal duality is ensured in the Supreme Court of Canada by a legislative requirement that at least three judges of that Court be appointed from the Bar of Quebec.
 The Constitution Act, 1982 entrenches the bi-cultural and bi-juridical composition of Canada's highest court, and thereby weaves the duality principle further into the fabric of Canada's constitution.

Section 23 of the Charter recognizes preferential rights to education in English and French for official language minorities. This enshrines duality in Canada's educational system. Section 29 protects denominational schools against dilution by any Charter rights.
 Denominational schools are part of the original political arrangements between English and French communities which made Confederation possible. This provision reinforces recognition of duality in religious instruction. 

Section 41(c) of the Constitution Act, 1982 stipulates that the constitutional position of the English and French languages cannot be changed without the unanimous consent of the provinces and Parliament. This pitches Canada's political commitment to linguistic duality at the highest constitutional level. Sections 17-19 of the Constitution Act, 1982 overlap section 133 of the Constitution Act, 1867 and section 23 of the Manitoba Act in providing for the use of English and French in proceeding of the Federal, Quebec, Manitoba and New Brunswick legislatures, and in the statutes, records, journals and courts of those jurisdictions.
 These provisions entrench duality in the operation of crucially important government institutions. Section 20 of the Constitution Act, 1982 provides for use of English and French in the provision of certain Federal and New Brunswick governmental services.
 This enshrines the duality principle deep into interactions between citizens and the State. In sum, duality pervades Canada's constitution in multifaceted forms. Duality determines the specific colouring of the legal system, educational system, culture, religious instruction, operation of government and provision of government services.

Section 16 of the Charter declares that "English and French are the official languages of Canada." Although the section goes on to provide for "equality of status and equal rights and privileges as to their use" in all federal institutions, the declaration of official status stands by itself. What is the meaning of this provision? Can it be read as further entrenching Canada's complex precept of duality? Does section 16 reinforce duality in Canada's constitution by providing a basic interpretational tenet?

In S.A.N.B. v. Association of Parents Chief Justice Dickson and Madam Justice Wilson, dissenting on the constitutional issue but concurring in the result, lent some support to the thesis that a duality precept inheres in s. 16. Chief Justice Dickson stated that s.16 "is an important interpretive aid in construing the other language provisions in the Charter". He continued: 

linguistic duality has been a longstanding concern in our nation. Canada is a country with both French and English solidly embedded in its history. The constitutional language protections reflect continued and renewed efforts in the direction of bilingualism.

While strong as rhetoric, these comments provide cold comfort to those advocates for official bilingualism who would urge the court, aided by a dynamic principle of interpretation, to spin a muscular doctrine out of the Charter's official languages provisions. In MacDonald v. City of Montreal the Supreme Court flatly rejected any such thesis. Official language guarantees, stated the Court, could not be read "as introducing a potentially complete or at least a potentially comprehensive scheme of languages rights; with the help of a purposive and dynamic judicial interpretation."
 S.A.N.B. is even clearer on this point. The Supreme Court there held that language rights require 

a distinct judicial approach ... More particularly, the courts should pause before they decide to act as instruments of change with respect to language rights ... [T]he courts should approach [language rights] with more restraint then they would in construing [other constitutional] rights.
 

Although this ruling does not banish duality from the constitutional landscape, it does affect the level at which the duality principle operates. MacDonald and S.A.N.B. implode any strategy for finding in the Constitution requirements for governments to establish comprehensive machinery for language protection. The Supreme Court's rhetoric about duality in s. 16 appears intended to operate at the symbolic level. 

Mr. Justice Beetz went on (in S.A.N.B.) to justify the Court's narrow approach to language rights by reference to the text of s. 16 itself. Section 16, he observed, contemplates expansion of language rights by "a political process". While Mr. Justice Beetz's comments do not eliminate the possibility that s. 16 is "executory", in the sense that a right of action may be founded on it, his reasons resonate with that overtone. He said (at pp. 578-580):

In my opinion, s. 16 of the Charter confirms the rule that the courts should exercise restraint in their interpretation of language rights provisions.

Madam Justice Wilson, in dissent on this issue, appears to agree with this characterization of s. 16 as containing a political process. However, she recognized that court intervention may nevertheless be required. She stated (at pp. 618-21):

I agree with those who see a principle of growth or development in s. 16, a progression towards an ultimate goal. Accordingly, the question, in my view, will always be — where are we currently on the road to bilingualism and is the impugned conduct in keeping with that stage of development? If it is, then even if it does not represent full equality of status and equal rights of usage, it will not be contrary to the spirit of s. 16.

It is apparent that although s. 16 declares French and English to be the official languages of Canada with equality of status, rights and privileges, this provision asserts an ideal rather than a reality, symbol rather than substance. Courts will exercise restraint before breathing the spirit of this ideal into the constitutional requirements of the official bilingualism system. Section 16 illuminates duality as a reminder of where we want to be, not as a constitutional command to get there.

Duality is the ghost in the constitutional machine, omnipresent in all Canadian constitutional discussions. Duality haunts Canadian constitutional interlocutors with remembrances of controversies past, quarrels unresolved. Speaking the reassuring sounds of s. 16, duality whispers sub-texts of a bilingual Canada where French and English communities stand reconciled — resolutely united. With ambiguous and symbolic sounds, duality seduces; in plain talk and hard constitutional law, duality provokes. This is why the Supreme Court's most convincing work in language rights is to be found in its rhetorical flourishes about the spirit of duality. It is also why the Court's definition of duality's constitutional requirements leaves Canada's linguistic communities caught in the relentless demolinguistic trends of assimilation and territorial separation.

(c) Language Rights
Sections 17 to 20 of the Charter provide detail to the sweeping constitutional statement made in s. 16. Sections 17 to 20 of the Charter entrench five separate language rights, which must be considered individually: (1) the language of the legislature, (2) the language of statutes, (3) the language of legislative records and journals, (4) the language of the courts, and (5) the language of government services. 

1.
The Language of the Legislature
Section 17 of the Charter of Rights and Freedoms provides that "[e]veryone has the right to use English or French in any debates or other proceedings of Parliament." In Jones v. A.G.N.B., Chief Justice Laskin interpreted similar wording in section 133 of the Constitution Act, 1867. Section 133, said Chief Justice Laskin, "provid[es] a guarantee to members of the ... Legislature ... that they are entitled to use either French or English in parliamentary or legislative assembly debates."

A question arises as to how the right guaranteed by section 17 is to be protected. Does the right of a member of the Legislature to speak English or French imply that the Legislative Chamber is obliged to make reasonable efforts to ensure that the member speaking is understood? Does this suggest a constitutionally based right to translation of legislative debates at public expense?

This was the view taken by the Manitoba Court of Appeal. In Forest v. Registrar of Court of Appeal of Manitoba,
 Chief Justice Freedman assumed that section 23 of the Manitoba Act, which is to the same effect as sec. 17 of the Charter, would require "installation in the Legislature of equipment for simultaneous translation" if given a mandatory interpretation. This view gathers strength from the realities of parliamentary debate and other legislative proceedings. Many members of Parliament and most members of the Manitoba legislative assembly are unilingual. French speaking members appear to be in a permanent minority situation. In many committee hearings, francophone members who chose to speak French would find that their constitutional right to do so was restrained.
 In some committees, a member who spoke French would be speaking to himself. If translation is not provided, the right protected by section 17 would be chilled — "truncated," in the forbidden sense explained by the Supreme Court in Blaikie no. 1.

A second argument in favour of a constitutionally based right to translation of legislative debates and committee proceedings relates to the requirement for bilingual records and journals of the legislature. Parliamentary proceedings are recorded. These recordings are retained as "records." The requirement that the records and journals of the legislature be in English and French implies recording legislative proceedings in both languages. The most effective way to satisfy this requirement is to provide simultaneous translation of parliamentary debates and other proceedings.

In MacDonald v. City of Montreal Mr. Justice Beetz explained that section 133 was to be understood as having introduced only 

a limited form of compulsory bilingualism at the legislature level, combined with an even more limited form of optional unilingualism at the option of the speaker in Parliamentary debates ... Such a limited scheme can perhaps be said to facilitate communication and understanding, up to a point ... it seems to have been suggested by Freedman C.J.M. that s. 23 of the Manitoba Act, 1870, imposed a duty to provide the legislature with simultaneous translation for the purposes of parliamentary debate but, with respect for the contrary view, I fail to see the imposition of any such duty in either provision.

Although this question was not before the court in MacDonald, the majority obiter is clear that constitutionally based official bilingualism confers rights only on the speaker. The speaker has, apparently, only the right to speak. Beyond that point, the speaker's rights are exhausted. There would seem to be no further right to be understood in the legislative chamber. On this conception of official bilingualism there is no right to translation of legislative debates. 

In Reference Re Manitoba Language Rights (1992)
 the Supreme Court restated and reaffirmed the restrictive reading of official bilingualism expounded by Mr. Justice Beetz in MacDonald. Section 133, stated the Court, "is not a sweeping guarantee designed to achieve complete linguistic equality, but rather a compromise designed to achieve a level of harmony..." Thus, the majority's obiter in MacDonald, even as obiter, is so categorical that it would appear to settle the question of constitutionally mandated translation decisively in the negative. Any entitlements to translation would seem to rest within the discretion of the Legislatures. Even legislatures subject to official bilingualism are free to provide or withhold translation of legislative proceedings.

2.
The Language of Statutes
Section 18 of the Charter of Rights and Freedoms requires that "[t]he statutes ... of Parliament shall be printed and published in English and French and both language versions are equally authoritative." The constitutional command is imperative. Both languages shall be used. This requires a bilingual enactment process, as well as the use of both languages in the products of that process.

In the Manitoba Language Rights Reference (1985) the Supreme Court of Canada outlined the requirements of the bilingual enactment process. There must be simultaneity of the use of English and French throughout the process of enacting bills into law. This means that both languages must be used simultaneously at all stages of the progress of a bill through the legislature, from introduction at first reading through to Royal assent. Equal authority means that the results of the enactment process must put the French and English version of the enactment "on exactly the same footing of equality."
 Any infringement of equal status, such as an interpretation rule which prefers one version over another in cases of ambiguity, will violate s. 18. Anything less, stated the Court, would fail to insure "that the law was equally accessible to francophones and anglophones alike."

In Blaikie No. 1, the Supreme Court considered whether regulations issued under authority of Acts of the legislature were "Acts" within the purview of section 133, and thus required to be printed and published bilingually. The Court held that such regulations were embraced by section 133 since "it is apparent that it would truncate the requirement of s. 133 if account were not taken of the growth of delegated legislation."
 In Blaikie No. 2, the Court was asked to define precisely which regulations were included. The Court held that the requirement for bilingual printing and publication embraced the following:

1)
regulations enacted by the government, including enactments issued by a group of ministers or by a minister;

(2)
regulations enacted by the government to alter regulations made by a subordinate body;

(3)
regulations of administrative and semi-public agencies which are subject to the approval of the government, a minister, or group of ministers.

Certain regulations, however, were excluded from the discipline of bilingualism. Included in this list were:

(1)
municipal and school body by-laws, even if subject to approval 
of the government, a minister, or a group of ministers;

(2)
regulations subject to disallowance by the government;

(3)
rules or directives of internal management.

In the 1992 Manitoba Language Rights Reference, the Supreme Court elaborated on the criteria which identifies governmental instruments subject to official bilingualism. The Court detailed three types of criteria which could attract the bilingualism requirement: form, content and effect. To determine if, in form, an instrument is a legislative instrument subject to official bilingualism, the decisive test is "the connection between the legislature and the instrument in question." 

[S]ufficient connection is established where the instrument is, pursuant to legislation, enacted by the Government or where it is made subject to the approval of the government, in short, wherever 'positive action of the government is required to breathe life into [it].'

With respect to content and effect, the court set out three legislative characteristics sufficient to attract a bilingualism requirement: the instrument specifies a rule of conduct; the instrument has the force of law; and the instrument applies to an undetermined number of persons.

In A.G. Quebec v. Collier
 the Supreme Court had to consider to what extent the Courts should scrutinize legislative schemes which manipulated the legislative process to minimize official bilingualism requirements. This issue was raised because by lengthy decrees in French only, pursuant to a short bilingual statute, Quebec imposed new collective agreements on certain public sector workers. In Collier, the Quebec Court of Appeal noted that the decrees were embodied in Quebec's Sessional Papers. The Court of Appeal held that sessional papers were included in the word "statute" as used in s. 133 when the sessional papers are incorporated by reference into a bill. Mr. Justice Pare explained that in this case the sessional papers are

the very essence and substance of Bills 70 and 105, which, without the papers, have no raison d'être .... [T]he sessional papers to which these two Acts refer are an integral part of them. (p. 346 D.L.R.)

Mr. Justice Pare went on to suggest that the legislature's good faith was at issue. "If sessional papers could be enacted in only one language," he stated, "this [legislative] technique would become a simplistic way to avoid the linguistic requirements of the Constitution by rendering s. 133 of no effect."
 Mr. Justice Pare's opinion was approved on appeal to the Supreme Court.

The issue returned to the Supreme Court in A.G. Quebec v. Sinclair.
 In this case the Court considered Quebec legislation amalgamating the cities of Rouyn and Noranda. The Act Respecting the Cities of Rouyn and Noranda had been enacted and published in English and French, but certain subsidiary instruments leading up to the conferral of letters patent on the new city, as well as the letters patent themselves, were published in the Gazette officielle in French only. The real substance of the legislation was in the letters patent, for it was this instrument which in effect created a Charter for the city. In these circumstances the Court reiterated the purpose of s. 133: "to ensure full and equal access to the legislatures, the laws and the courts for francophones and anglophones alike." In light of that purpose, the Court continued, section 133 must be read as applying "not only to statutes in the strict sense," but also "to all other instruments of a legislative nature." The Court faced head on the issue of devious legislative attempts to avoid the discipline of official bilingualism:

the courts will not permit the circumvention of s. 133 by means of a disingenuous division of a legislative act into a number of discrete parts — for instance a 'shell' statute incorporating by reference some other 'non-legislative' unilingual document. To do otherwise would be to invite the triumph of form over substance.

Accordingly, the subsidiary instruments, including the letters patent, were held to be invalid.

Many statutes refer to other legislation. So too, many statutes refer to or incorporate standards made by domestic and international bodies. If the incorporating legislature is subject to official bilingualism, but the texts to which it refers are not, must the incorporating legislature translate the texts referred to in order to respect the requirements of official bilingualism?

The tests developed by the Supreme Court respecting this question are complex. If the documents mentioned in a statute are essential to an understanding of the statute itself, bilingualism will be imposed on the documents to the same extent as imposed on the statute. Similarly, bilingualism may be required where a document is incorporated by reference into a statute. This will almost certainly be the result if the government or legislature of the incorporating legislature has itself produced the document referred to. However, if the document originates from an independent body, the Court has left open the possibility that translation might be "impracticable." Specifications established by standard setting bodies are frequently revised and are not readily available. The Supreme Court mentioned this as one reason that could make translation "impracticable," and thereby justify incorporation of unilingual material into a statute by brief statutory reference to the material.

Even with respect to documents originating from the incorporating legislature, the Supreme Court was careful not to be categorical. There might be "rare occasions" where the incorporating legislature has "a bona fide reason for incorporation without translation." The Court made clear that it is prepared to consider such justifications if proffered by the legislatures.

3.
The Language of Records and Journals
Section 18 of the Charter of Rights and Freedoms requires bilingualism in the "records and journals of Parliament." The constitutional command is imperative. It "impos[es] an obligation of the use of English and French in the records and journals."

 Section 18 was derived from s. 133 of the Constitution Act, 1867. The meaning of the "records and journals" clause of s. 133 was considered by Chief Justice Deschênes in Blaikie v. A.G. Que. in reasons specifically approved by the Supreme Court of Canada. Chief Justice Deschênes held that the phrase "records and journals" embraces five separate items:

(1)
Minute Books. These are the original minutes of legislative proceedings prepared by the Clerks at the Table.

(2)
Journal. This is an edited version of the minute books prepared by the Journal office.

(3)
Votes and Proceedings. Now identical to the Journal in most Canadian legislative bodies, the Votes and Proceedings record what the legislature does. They do not record what is said in the legislature.

(4)
Bills. All Bills introduced at all stages of proceedings. Thus, all Bills printed and distributed for first, second and third readings are included.

(5)
Laws Adopted.

Hansard should be added to this list. Hansard is the "official ... accurate and verbatim record of the debates" in the legislature.
 Hansard for the House of Commons is subtitled "Official Report" and is published under the authority of the Speaker of the House by the Queen's Printer. It would thus appear to be a "record" of the House, in the sense intended by section 18. In Forest v. Registrar of Court of Appeal of Manitoba, Chief Justice Freedman said that a mandatory interpretation of section 23 of the Manitoba Act would mean that "the provincial Hansard would have to be printed in both languages."

In Collier v. A.G. Quebec, Mr. Justice Pare, whose reasons were adopted by the Supreme Court of Canada, did not find it necessary to discuss whether sessional papers pertaining to Quebec Bills 70 and 105 came within the records and journals clause of s. 133. It was sufficient for him that the sessional papers at issue contained "the very essence and substance" of the Bills 70 and 105. This made them subject to the bilingualism requirements pertaining to "Acts of the Legislature". Mr. Justice Turgeon agreed with Mr. Justice Pare. However, Mr. Justice Turgeon went on to find an independent violation of the records and journals clause by publication of the sessional papers in French only. In Mr. Justice Turgeon's opinion, sessional papers are included in the terms "records and journals" in s. 133 of the Constitution Act, 1867 in such sense that any failure to publish them bilingually would render the Bills to which they pertain unconstitutional.
 The purpose of section 133, according to Mr. Justice Turgeon, is to allow

all members to participate fully in debates and to have access to documents in either language in order to be able to vote when enacting legislation with full knowledge of all details of the debates.

It might be wondered whether the requirement to use both languages is satisfied if records and journals originating in English are recorded in English, while those originating in French are recorded in French. The answer is no. Chief Justice Deschênes held that it is "the two [languages] at the same time which must be used in the records and journals of the Legislature ... there is an obligation of using [French and English] simultaneously."

The only other judicial clue to the meaning of the records and journals clause is to be found in the Manitoba Language Rights Reference (1992). Counsel urged the Court to hold that all Orders in Council were caught by the records and journals clause, even if they fell within the exceptional class of materials which could validly be unilingual under the ruling in Blaikie II. The Court rejected the submission that the records and journals "phrase can be so broadly interpreted." The Court continued: "Its scope must be limited to those documents which are actually tabled in the Legislative Assembly."

It will be seen that the Canadian courts have never been required to lavish attention on the records and journals clause of Canada's official bilingualism guarantees. The constitutional command for bilingual records and journals thus remains obscure. In a subsequent chapter of this volume I examine the sources animating the records and journals clause to demonstrate that it contains potentially vigorous protections for linguistic minorities in the legislative process.

4.
The Language of the Courts
Section 19 of the Charter of Rights and Freedoms stipulates that "[e]ither English or French may be used by any person in, or in any pleading in or process issuing from, any courts established by Parliament." This creates "a constitutionally based right to any person to use English or French"
 in court pleadings, processes and oral argument.

Section 19(1) applies to "any Court established by Parliament," whereas s. 19(2) applies to "any court of New Brunswick." The analogous language in section 133 of the Constitution Act, 1867 is to "all or any of the Courts of Quebec." The Supreme Court made clear in Blaikie that such provisions are not limited to section 96 courts (whose judges are federally appointed) but extends also to "Courts established by the Province and administered by provincially-appointed Judges."
 No federal, Quebec, New Brunswick or Manitoba court, therefore, is exempt from the discipline of these provisions.

Furthermore, the Supreme Court required that administrative tribunals exercising judicial power must comply with section 133. Section 133 must be made "effective through the range of institutions which exercise judicial power, be they called courts or adjudicative agencies."
 Judicial bodies include "statutory agencies which are adjudicative, applying legal principles to the assertions of claims under their constituent legislation, rather than settling issues on grounds of expediency or administrative policy."
 In addition to federal courts, section 19 thus requires a wide range of quasi-judicial tribunals to respect its bilingualism requirements.

Does the right to address the courts orally in English or French imply the right to have a judge who understands the languages spoken? The initial judicial consideration of this question split the Manitoba Court of Appeal in Robin v. College de St. Boniface.
 The majority held that "... [a judge] need not himself speak French and he need not understand French unaided by a translator. If a judge can understand what is said in French with the help of a translator ... [there is] no reason to think he cannot fairly hear witnesses who speak French."
 A stinging dissent by Chief Justice Monnin argued for a constitutional requirement that "... judges ... [be] sufficiently fluent [in English or French] to proceed without the assistance of a translator..." Chief Justice Monnin reasoned that "without a capable bilingual judge, a trial in French is truncated. Few litigants will take the risk of being heard or having their witnesses heard by one who is not convinced of his/her ability to comprehend..."

This issue came before the Supreme Court of Canada in MacDonald and S.A.N.B..
 In MacDonald the Court was asked whether an English speaking person had the right to require the Clerk of the Municipal Court of Montreal to summons him before the Court in his own language. The question produced a sharply divided Court. The majority held that "the language rights protected are those of the litigants, counsel, witnesses, judges and other judicial officers who actually speak, not those of parties or others who are spoken to, and they are those of the writers or issuers of written pleadings and processes, not those of the recipients or readers thereof."
 In S.A.N.B the Court went on to give a sweeping justification for this narrow conception of language rights:

Unlike language rights which are based on political compromise, legal rights tend to be seminal in nature because they are rooted in principle.

... This essential difference between the two types of rights dictates a distinct judicial approach with respect to each. More particularly, the courts should pause before they decide to act as instruments of change with respect to language rights. This is not to say that language rights provisions are cast in stone and should remain immune altogether from judicial interpretation. But, in my opinion, the courts should approach them with more restraint then they would in construing legal rights.

Apparently the majorities of the Courts sitting in S.A.N.B. and in Robin v. College de St. Boniface were unimpressed by the fact that a courtroom lawyer's most important asset is her speaking presence. If the minority-language lawyer cannot address the court with that presence, but must do so through the filter of an interpreter, she has tremendous incentive to switch to the majority's language, the language of the court. Most minority-language lawyers are bilingual in Canada. Practically speaking, virtually all will refrain from speaking their own language when confronted with a Court which insists on hearing them through an interpreter. They will address the Court directly in the language of the Judge, the majority's language. The Supreme Court's ruling, thus, has potential to eliminate minority language use in the courts.

The dissents were sharp. In S.A.N.B. Chief Justice Dickson wondered: "What good is a right to use one's language if those to whom one speaks cannot understand?"
 And Madam Justice Wilson reasoned in MacDonald:

It is not enough therefore to impose the minimal correlative obligation on the state, a negative duty not to interfere with X's right to use his own language; it is necessary to impose a less minimal or greater correlative obligation on the state, a positive duty to accommodate his right.

The editorialists and law review commentators were harsh in criticising the Supreme Court. This emboldened the minority communities, who, two years later returned the issue to the Supreme Court, and advanced various additional arguments not considered in MacDonald and S.A.N.B.. One such argument was that it offended the principle of equality in the use of language for the trial judge to seek assistance from a translator because the person whose words must be translated would be in a less favourable position than one who could be understood directly. In R. v. Mercure,
 the Supreme Court rejected this and other arguments, and reaffirmed its previous rulings in MacDonald and S.A.N.B.. However, the Court did consider the related issue as to whether, when proceedings were required to be recorded, a person using one or the other official language had the right to have his remarks recorded in that language. The Court ruled that the speaker's right to use his language "would be seriously truncated if recorded in another language."
 MacDonald and S.A.N.B. made clear that although language rights principles did not require understanding unaided by translation, fair hearing principles required at least that the tribunal take reasonable measures to insure that the speaker ultimately was understood. Mercure left to another day further refinement as to what measures would be reasonable to insure that the tribunal ultimately understood the speaker.

The issue remained important to the minority language communities, and accordingly Parliament and the legislatures responded. Section 530.1(e) of the Criminal Code gives the accused the right "to have a prosecutor who speaks the official language that is the language of the accused." This remedial legislation raised the issue as to whether, unwittingly, the Supreme Court's rulings in MacDonald, S.A.N.B. and Mercure make this legislation unconstitutional. Could prosecutors assert a constitutional right to address the Court in the official language of their choice, and thus sterilize s. 530.1(3)?

This issue reached the courts in two prosecutions commenced against English speaking accused in 1990. Quebec assigned four francophone prosecutors to the proceeding. Those prosecutors indicated to the Court that they desired to use the French language during the course of the trial. The accused invoked section 530.1(e) to require an English speaking prosecutor. Accordingly, the Court had to rule on the constitutional validity of the Criminal Code provisions granting the right to an English prosecutor in Quebec. In R. v. Cross
 Mr. Justice Greenberg quoted extensively from MacDonald, S.A.N.B. and Mercure to support his conclusion that the prosecutors had the right to speak French under s. 133, and accordingly the Criminal Code stipulation for the right of an accused to an English speaking prosecutor must be declared inoperative in Quebec. But in R. v. Monture
 Mr. Justice Tannenbaum disagreed. In his view, section 530 did not require the prosecutor to speak English. Rather, it obliged the Government to provide a prosecutor who was willing to speak English. "If the prosecutor is not agreeable to using the language of the accused, then the State, given its resources, has the duty and responsibility to assign to the case one who is." 

Perhaps the best approach to this problem is to consider section 530.1(e) as supplementary legislation of the kind authorized by the Supreme Court in Jones. Parliament has improved upon the regime of official bilingualism by enlarging the rights of the accused. The State must respect those rights by employing sufficient minority language prosecutors to meet the demand for minority language trials. While this is the precise argument that was rejected in Robin and its Supreme Court progeny, there is a difference. None of the earlier cases considered legislative provision for a minority language prosecutor or judge which supplemented the minimalist scheme of the constitutional language provisions. The earlier cases tried to locate the right to a minority language prosecutor or judge in the constitutional language provision itself. It was this attempt which the Supreme Court rejected, because, as it held, the constitutional language provision "is a constitutional minimum."
 However, the Court continued, the constitutional language provision, "being a constitutional minimum, not a maximum, can be complemented by federal and provincial legislation, as was held in the Jones case." Section 530 C.C.C. may certainly be conceived of as complementary legislation in this sense. It complements the constitutional minimum by requiring government to organize its bureaucratic resources so that minority language prosecutors and judges be made available in certain circumstances. In this light, it might be thought that the Court's reasons in Monture are sustainable.

Lastly it is still unclear whether s. 19 of the Charter includes the right to a jury which understands the language being used. In the past this right has been satisfied through special legislation. In Paquette Mr. Justice Sinclair found that such a right would exist only when enacted by the legislature; it was not implicit in the constitutional scheme of official bilingualism. However, he also stated that "as to a trial by jury it would be logical in a case involving a French-speaking accused if the jurors too, were able to understand the French language or both official languages".

Speaking presence is everything before a jury. The jury's minds are more susceptible to verbal theatrics than is the mind of a judge. Even so, it would seem difficult to find a right to a bilingual jury in section 19 given the Supreme Court's rulings in S.A.N.B., MacDonald and Mercure. It would seem that if a right to a minority language jury is to exist, it must be created by legislation.

5.
Language of Government Services
The Charter of Rights and Freedoms provides for the language of Federal and New Brunswick government services. Section 20 requires bilingual capability in all federal institutions at their "head or central offices" and at "other offices" if "there is a significant demand" for bilingual services, or if "the nature of the office" suggests that a bilingual capability would be "reasonable."
 This provision entrenches section 9 of the federal Official Languages Act, 1969, but on a substantially broader base. Under the Official Languages Act, 1969, regional offices were required to provide bilingual capability in areas of significant demand only "to the extent ... feasible."

During the first years of the Official Languages Act's operation, federal regional offices consistently thwarted the spirit of s. 9 under the "feasibility" limitation. Virtually every federal institution found implementation of bilingual services not feasible for one of the following reasons:

Lack of qualified bilingual personnel, recruitment and development problems, delays in translation, policy and planning difficulties, costs, conflicting priorities ... collective agreements, and so on.

The "feasibility" restriction contained in the Official Languages Act was omitted from section 20 of the Charter. In addition, the Charter expanded the obligations of regional offices in areas subject to significant demand. Regional offices whose "nature" suggests bilingual capability is "reasonable" are now required to respect the discipline of section 20. These are major changes.

The drafting history of the Charter makes clear that "significant demand" and "reasonableness" must be determined by the courts. The first draft of section 20 would have triggered an obligation to provide bilingual services in areas of Canada "in which it is determined ... by Parliament that a substantive number of persons within the population use that language." That draft was inspired by the ill-starred bilingual districts concept found in the Official Languages Act, 1969,
 and was found objectionable by a member of the Special Joint Committee on the Constitution for that reason.
 A further criticism focused on the exclusion of judicial review.
 The drafting change, coupled to the enforcement clause in section 24, leaves no doubt that authoritative interpretation of "significant demand" and "reasonable" must now come from the courts.

As implemented by the Government of Canada, the 1969 Official Languages Act's stipulation for bilingual federal government services was a failure. The 1981 Report of the Special Joint Committee on Official Languages called the government's efforts "deplorable" and concluded that "service in the language of the minority population is at best sporadic, at worst non-existent."
 It is apparent that the Committee did not accept the excuses or explanations of "not feasible" tendered by deputy heads and senior officials.

Prior to the Charter, Ottawa's thirteen-year failure to implement bilingual federal government services was demonstrably unjustifiable. Nevertheless, minority communities confined their efforts to pressure at the political and administrative levels. Section 9 of the Official Languages Act, 1969 was not tested in the courts.

The Official Languages Act, 1969 was replaced by the Official Languages Act, 1988. According to the Commissioner of Official Languages, the new Act was inspired by the provisions in the Charter of Rights, particularly the sections governing the equal status of English and French and the right to obtain federal services in the two official languages.
 Sections 21 and 22 of the 1988 Act replaced section 9 of the 1969 Act. These sections closely parallel section 20 of the Charter. Like the Charter, sections 21 and 22 of the 1988 Act entitle members of the public to communicate with and be served by Federal institutions in both official languages at head or central offices. In other offices, the right is subject to significant demand. Section 24 of the Act provides that the duty to offer communication and availability of service in English and French may be restricted by regulations relating to health, safety, and security, and also by location or mandate of government offices, or otherwise if reasonable due to the nature of the government office.

Section 28 of the Act implements the long standing recommendation of the Official Languages Commissioner that the availability of bilingual services be actively offered to members of the public by "appropriate measures". These include:

the provision of signs, notices and other information on services and the initiation of communication with the public, to make it known to members of the public that those services are available in either official language.

There have been few applications to enforce the right to bilingual services under the Official Languages Act and the Charter. That language litigation occurs infrequently is hardly surprising. Lawsuits are costly and time consuming. Although the Federal Government formerly encouraged language litigation by providing money for court challenges, this program was cancelled in 1991. Apart from resources, the experience of many language plaintiffs was that language litigation significantly raised community tensions and drew unfavourable attention to the minority language challenger. Most people prefer the easier path — succumbing to language right violation.

What light may be shed on the meaning of the "significant demand" requirement of section 20? This concept is similar to the "numbers warrant" test contained in section 23 of the Charter. Judicial interpretation of either one will likely affect the other.
 Administrative practice has so far developed a variety of standards for appreciating significant demand. Some departments measure demand in terms of requests for service in a given location; others measure the size of regional minority populations; still others focus on market surveys or information from minority associations. The Treasury Board, for example, has established a "bilingual regions" concept. Certain departments assume demand in those regions, and confine their efforts to discerning significant demand elsewhere.

Demand is easily suppressed.
 Most French minorities in English Canada are bilingual. It takes a crusader to insist on service in French when there is resistance to its provision. Most people, unlike the Constitution, are not that committed. So they do not ask. The government therefore assumes there is no demand.

But when various government departments make service available, demand miraculously appears! Many departments have been astonished at the rapidity with which limited bilingual facilities are swamped with work as soon as they are opened. This is why the Commissioner of Official Languages recommended that "federal institutions should actively offer services in both official languages rather than wait for demand to surface."
 The point is critical.

Active offer of service is an important tool for implementing the promise of s. 20. Courts should rigorously scrutinize evidence that significant demand is absent until an active offer of service has been made. Evidence of insufficient demand should be refused unless the service is available.

The Courts have approved the thesis that existing demand does not exhaust the constitutional potential of phrases like "significant demand". In Lavoie v. Nova Scotia (A.G.) the court ordered the defendant to design and advertise a proposed programme of French language instruction and conduct registration to ascertain how many children would enrol. Only once this was done was the court prepared to determine whether "numbers warrant" within the meaning of s. 23 of the Charter.

In Mahe v. R. the appellant contended that existing demand for minority language education was an unreliable indicator of true demand. The real demand for any service, appellant argued, follows availability of that service. Chief Justice Dickson responded:

In my view, the relevant figure for s.23 purposes is the number of persons who will eventually take advantage of the contemplated programme or facility. It will normally be impossible to know this figure exactly, yet it can be roughly estimated by considering the parameters within which it must fall — the known demand for the service and the total number of persons who potentially could take advantage of service. [T]he phrase 'where numbers warrant' does not provide an explicit standard which courts can use to determine the appropriate instruction and facilities (in light of the aforementioned consideration) in every given situation. The standard will have to be worked out over time by examining the particular facts of each situation which comes before the courts, but, in general, the inquiry must be guided by the purpose of s.23. In particular, the fact that s.23 is a remedial section is significant, indicating that the section does not aim at merely guaranteeing the status quo.

Chief Justice Dickson's approach to the meaning of "where numbers warrant" also has been applied to "significant demand". In R. v. Gautreau
 the Government contended that the Official Languages of New Brunswick Act requires service in another official language only if it is requested. Chief Justice Richard vehemently dismissed the argument, stating:

This is a regressive argument. If the languages have equal status, one must thus conclude that the offer must necessarily be an active one. It is a question of dignity, pride and mutual respect of individuals in society.

The requirement of an active offer is consistent with s.16(3) of the Charter.

These decisions indicate that existing demand for minority language services is unreliable as an indicator of the Charter standard. The Charter wants to improve on the status quo. At a minimum, there must be an active offer of service by institutions subject to bilingualism. Only after that will courts scrutinize the efforts institutions have made to satisfy the bilingualism obligations under s.20. The new "active offer" requirement will compute into the constitutional formula important factors that have been ignored in the past.

The Official Languages Act, 1988 provides more precision to approaching the demand problem. The Act requires that the circumstances in which demand triggers or limits rights be prescribed by regulations. The regulation-making criteria are: size of the linguistic minority in the area served by an office or facility, the particular characteristics of that minority and the proportion of the minority to the total population of that area. The Act also makes relevant the volume of communications or services between an office and the public.
 Volume of communications, it would seem, should be calculated only after the service has been actively offered. In short, an active offer of service would seem to be required before bilingual services are denied or restricted by regulation.

What institutions are embraced by the wording in s.20, "any office of an institution of the Parliament or government of Canada?" No judicial decision specifically addresses this question, although in St. Jean v. R. the Yukon Territory Supreme Court ruled that Yukon Territory is not a department of the federal government such as would attract the discipline of s. 20.
 More relevant is section 3 of the Official Languages Act, 1988, which contains a legislative definition of Federal institution. By this definition "Federal institutions" include:

(a) the Senate, (b) the House of Commons, (c) the Library of Parliament (d) any federal court, (e) any board, commission or council, or other body or office, established to perform a governmental function by or pursuant to an Act of Parliament or by or under the Authority of the Governor in Council, (f) a department of the Government of Canada (g) a Crown corporation established by or pursuant to an Act of Parliament, and (h) any other body that is specified by an Act of Parliament to be an agent of Her Majesty in right of Canada or to be subject to the direction of the Governor in Council or a Minister of the Crown, but does not include (i) any institution of the Council or government of the Northwest Territories or the Yukon Territory, or (j) any Indian band, council or other body established to perform a governmental function in relation to an Indian band or other group of aboriginal people.

This legislated definition may prove to be a useful first step to appreciating the constitutional language of s.20. Of course, however useful as a guide, the legislated definition does not exhaust the constitutional meaning of s.20.

In R. v. Gautreau the court referred approvingly to certain tests for determining whether an agency is an "institution" within the meaning of s.20 of the Charter. Chief Justice Richard stated:

First to be classified as an institution of the legislature or government, it would appear necessary that the agency must be a creation of the state and must owe its very existence to a public Act or to an integrated functional division of a Department.

The appointment of its directors, its funding, the degree of government control over its activities, the nature of its activities, can be relevant factors in categorizing an agency, but the prime factor remains the legal source of its powers.

The reach of the word "institution" in section 20 is important. It will determine whether corporations like Bell Canada are bound by official bilingualism. It will also determine whether hospitals and universities established by New Brunswick provincial legislation are obliged to provide services in both official languages.
 Hospitals, universities and corporations like Bell Canada are chartered by statute, serve important government functions, engage in primary activities closely controlled by law and government and generally create controversy when questions arise as to whether the Charter applies to them.

Section 20 is inhabited by the spirit of duality and it is charged with symbolism. But section 20 also goes to the substantive root of official bilingualism. Symbolism is not without importance, and symbolism is crucial to Canada's national unity. However, what language minorities want are services and schools. Services and schools are crucial to their survival. The meagre extent to which Canadian governments have implemented the Charter's promise of minority language services and schools cannot be hidden forever under the veil of lofty judicial rhetoric, and at some point one would expect the inevitable court challenges about government services to strip that veil away to reveal the substantive meaning Canadian courts will pour into the Charter's language guarantees.

6.
Language of the Private Sector
 The constitutional guarantees for language use in the private sector are quite unlike the language rights considered so far. The right to use English or French in private discourse does not oblige government to translate statutes, provide services or hire minority language prosecutors. Instead of requiring government action, the right to use English or French in the private sector prohibits government action. Government is restrained from interfering with individual language choices. It is more accurate to speak of language choice in the private sector as a freedom — freedom of expression. Freedom of expression is protected by section 2(b) of the Charter of Rights and Freedoms, analogous sections of the provincial Human Rights Codes, and certain obligations Canada has incurred under the international system for the protection of human rights.

All jurisdictions accept that persons are free to choose the language they use in private discourse. Restrictions on private choices of language are exceptional, most often found in situations where a colonizer attempts to assimilate conquered peoples by suppressing use of their language. Whenever courts in the Western world have considered language suppression, they have reacted with hostility.

The constitutional protection afforded to language choice in the private sector is not limited to the two official languages of Canada. Freedom of expression secures private choices for any and all languages. Unlike official bilingualism requirements, free expression guarantees are not part of the "precise scheme" conscientiously implemented in the language provisions of the constitution.
 The right of free expression is one of the fundamental freedoms recognized by every nation subject to Charter based imperatives. In MacDonald, Mr. Justice Beetz recognized fundamental freedoms as "seminal". Unlike Courts sitting under the "political compromise" of official bilingualism's precepts, Courts supervising fundamental freedoms are not required to act with restraint. It follows that Courts sitting under free expression provisions should protect private choices of language aggressively.

There is a second reason why courts should protect choices for the language of private discourse. Language is the means by which a people articulates its identity, nurtures its culture, and maintains a record of its experience. The choice to express oneself by means of a particular language is a connection to a specific community and reflects personal identity through the prism of that community's culture and history. Choice of language is an important part of cultural expression. The significance of choice of language is well expressed in the Preamble to Quebec's Charter of the French Language [Bill 101]:

the French language ... is the instrument by which [the French-speaking people] has articulated its identity.

Language is inadequately appreciated as a Code of signs and symbols that mechanically translates thoughts into communicable messages. Language also opens up an arena which draws communities into patterns of symbolic interaction. There is an intimate relationship between private self and cultural community which private choices to express in a particular language set in motion. The Supreme Court itself had drawn attention to the important connection between language and community in the Manitoba Language Rights Reference:

The importance of language rights is grounded in the essential role that language plays in human existence, development and dignity. It is through language that we are able to form concepts; to structure and order the world around us. Language bridges the gap between isolation and community, allowing humans to delineate the rights and duties they hold in respect of one another, and thus to live in society.

A third reason why private choices of language merit respect derives from sociolinguistics. Sociolinguistics posits that private language choices influence the meaning of expression; in some cases language choice determines the content of what is expressed. "The world appears different to a person using one vocabulary than it would to a person using another."
 The great linguist, Edward Sapir, pointed this out long ago:

Human beings ... are very much at the mercy of the particular language which has become the medium of expression for their society. It is quite an illusion to imagine that one adjusts to reality essentially without the use of language and that language is merely an incidental means of solving specific problems of communication or reflection. The fact of the matter is that the 'real world' is to a large extent unconsciously built up on the language habits of the group ... We see and hear and otherwise experience very largely as we do because the language habits of our community predispose certain choices of interpretation.")

Joshua Fishman developed Sapir's observation into a foundational principle of sociolinguistics:

[L]anguage is not merely a means of interpersonal communication and influence. It is not merely a carrier of content, whether latent of manifest. Language itself is content, a referent for loyalties and animosities, an indicator of social statuses and personal relationships, a marker of situations and topics as well as of the societal goals and the large-scale value-laden arenas of interaction that typify every speech community.

A central contribution of sociolinguistics has been the revelation of the inseverable connections between language, self, meaning, culture and community. Because these aspects of identity are fused together, courts tend to view suppression of private choices of a language as an attack on personality.

Canada is one of the few countries in the world to suppress the right to choose language freely in the private sector. Sections 58-61 of Quebec's Charter of the French Language prohibited the use of English and all languages except French on public signs, posters and commercial advertising, and required that private businesses use only the French version of their name. Quebec justified this measure by reference to sociolinguistic trends in the Province. Camille Laurin, Quebec's Minister for Cultural Development, asserted that language legislation was necessary to reassert francophone "collective self esteem". Quebec's language policy would be "a kind of shock therapy ... which would give French speaking Quebeckers a sense of their own identity, and bring the English-speaking community 'to its real proportions'".
 The White Paper preceding Bill 101, which contained provisions for the suppression of private language choices at arts. 58-61, cited population trends leading to fewer French speaking Quebeckers as justification. Because immigrants tended towards anglicization, the White Paper justified a far reaching francization program including measures to give Quebec a visage français in keeping with the government's intended promotion of French, and corresponding control of English.

Sections 58-61 of the Charter of the French Language reached the Supreme Court of Canada in Ford v. A.G. Quebec and Devine v. A.G. Quebec. In Ford, the Supreme Court explored the sociolinguistics literature in order to make the point that language choice impacts on meaning. This strengthened the Court's conclusion that language choice is within the protections of freedom of expression.

Language is so intimately related to the form and content of expression that there cannot be true freedom of expression by means of language if one is prohibited from using the language of one's choice. Language is not merely a means or medium of expression; it colours the content and meaning of expression.

Quebec attempted to justify its suppression of languages other than the French under s. 1 of the Charter, claiming that the provisions were necessary to make Quebec's "visage linguistique" French, and thus to drive home to immigrants and ambitious francophones that the path upwards in Quebec society lay through adhesion to the French language. The Court carefully replied to this argument:

... whereas requiring the predominant display of the French language, even its marked predominance, would be proportional to the goal of promoting and maintaining a French "visage linguistique" in Quebec and therefore justified under the Quebec Charter and the Canadian Charter, requiring the exclusive use of French has not been so justified.

The Court developed a second reason for finding that the legislation violated free expression guarantees — the importance of private commercial speech.

Over and above its intrinsic value as expression, commercial expression which, as has been pointed out, protects listeners as well as speakers plays a significant role in enabling individuals to make informed economic choices, an important aspect of individual self-fulfilment and personal autonomy. 

There is a second difference between the constitutional protection offered to language choices in the private sector and official language rights. Official language rights under sections 16-20 of the Charter are immune from governmental use of the "override" at section 33. However, private sector language choices are not protected by sections 16-20 of the Charter. They are protected by section 2 of the Charter, and as such they are subject to the override provision at s. 33. Section 33 permits Canadian Legislatures to suspend Charter protection by following a specified constitutional procedure. By acting under s. 33, the Legislature may enact its legislation for a five year period, notwithstanding s. 2 and secs 7-15 of the Charter. Vulnerability to the override is a significant disadvantage of Canadian free expression guarantees which leaves language use in the private sector susceptible to governmental restriction.

Quebec immediately resorted to s. 33 after the Supreme Court's decisions in Ford and Devine. With the assistance of the override, Quebec enacted Bill 178, a modified version of Bill 101. The Government used its huge majority to ram Bill 178 through the National Assembly. This action immediately sparked a furious, uncontrollable debate within and without Quebec. Hard line francophones criticized the Government for diluting Bill 101. A 1988 survey revealed that ninety percent of francophones thought that it "is important that Montreal have a French face" and sixty percent thought that "the face of Montreal is inadequately French".
 Anglophones stormed about violation of the Premier's campaign promises. Mass demonstrations, violence and a fire bombing of the offices of the English rights group, Alliance Quebec, followed. Although the Government justified Bill 178 as "the best compromise under the circumstances", Leon Dion, an influential academic, may have been closer to the truth when he wrote: "No compromise will satisfy both Alliance Quebec and the [French language activist group] Société Saint-Jean Baptiste".
 Criticism of Quebec's actions by English provincial premiers at first threatened, and ultimately unravelled the fragile political consensus that had built around the Meech Lake Accord package of constitutional reforms.

Choices for language use in the private sector also fall within the provisions of the International Covenant on Civil and Political Rights, 1966.  Canada ratified this international treaty in 1976.  The Covenant contains free expression and non-discrimination guarantees substantively equivalent to those found in the Canadian Charter of Rights.  Additionally, the Covenant guarantees the right of linguistic minorities to use their own language.

The Covenant is unique in international human rights law because it offers individuals aggrieved by a violation of a Covenant protected right the opportunity to complain to the United Nations Human Rights Committee.  This body supervises the Covenant, adjudicates individual complaints and issues its "views".  When the tribunal expresses the view that a right violation has occurred, the State found in violation comes under an obligation to amend its laws to bring them into conformity with the Covenant.

Three Canadian citizens residing in Quebec complained to the United Nations Human Rights Committee that Bill 178's prohibition of English on commercial signs outside their business premises violated their minority language rights, their rights to equality before the law and their free expression guarantees.  The Committee responded coldly to the first two arguments: the English language is not a minority language within Canada and, since all traders regardless of their language are prohibited from using English on commercial signs, there is no violation of equality before the law.

The  Human Rights Committee had different views with respect to the applicants' claim that their free expression guarantees had been violated. The Committee held that section 58 of Bill 178 violated article 19 of the Covenant. In addition, the  Committee stated that it did not believe a total prohibition on commercial advertising in English was required to protect the cultural identity of French speakers and the French "visage linguistique" in Quebec.  The Committee echoed the Supreme Court's statement that this protection may be achieved in ways that do not violate freedom of expression; for example, the law could have provided that French be mandatory on commercial signs without taking the additional step of prohibiting the use of other languages.

On May 6, 1993, less than one month after the Human Rights Committee made public its decision, and seven months before Quebec was due to renew its controversial notwithstanding clause, the Quebec government introduced Bill 86: An Act to amend the Charter of the French Language.  Section 18 of this Bill provides that, subject to government regulations to the contrary, public signs, posters and commercial advertising must be in French.  The legislation permits use of another language on the sign provided that the French text is markedly predominant.

The circumstances in which exceptions to the legislation are allowed are specified in the Regulations.  For example, advertisement for cultural events may be solely in the language of the event; a product made in Quebec but sold outside the province may have English labels; billboards, bus shelters and ads on public transportation must continue to be in French only.

A fiery debate erupted in the National Assembly following the introduction of Bill 86.  Premier Robert Bourassa defended the legislation by maintaining that it does not reflect complete bilingualism; French remains the only obligatory language of commercial signage, and it must be markedly predominant.  Bill 86 was said to reflect a balance between protection of the French language on the one hand and freedom of expression on the other.

Jacques Parizeau, leader of the Parti Quebecois, argued that the Liberal government was using the Human Rights Committee's ruling as a vehicle to promote the government's private agenda and win English votes in the upcoming election.  Parizeau declared that Bill 86 runs the risk of promoting bilingualism throughout Quebec.  He maintained that Bill 86 goes far beyond what is required to comply with the United Nation's decision.

It is interesting to note that neither politician justified his position by concentrating attention on the human rights violations suffered by anglophones at the hands of Bill 178.  Premier Bourassa tried to find a middle ground -- a political ground devoid of principle. Bill 86 sought to appease opinion makers in the human rights community by meagre compliance with the Committee's views. At the same time, the legislation was respectful of that portion of francophone opinion which shied away from "true bilinguilism." 

History teaches that there is no middle ground on the language issue in Quebec.  It is not possible to placate all sides, a lesson Premier Bourassa had been taught previously with respect to Bill 22.  Mr. Parizeau, on the other hand, relied on claims about the survival of the French language which are contrary to all demographic understandings.  It is difficult to credit his assertion that Bill 86 threatens the security of the French language in Quebec.  The percentage of the Quebec population reporting French as their home language has increased in every census year since 1981.  In 1991 the figure reached a high of 83.4%.
  In the face of these figures, one cannot sustain the claim that the French language is in jeopardy within Quebec. 

Bill 86's critics were not limited to those individuals concerned with protecting and promoting the French language in Quebec.  Anglophones within the province also complained about the Government's proposed legislation.  Mr. Libman, the M.P. for D'Arcy-McGee, reflected the sentiments of many English speaking Quebecers when he said:

However, as an anglophone Quebecker, there is still a certain sense of exclusion that exists, that unfortunately, we get this feeling that some of these changes were not made due to any great sensitivity towards the English-speaking community of Québec, but because of some external factors: the United Nations' decision, the impact of the law on international investment, on tourism, or even the understanding that this law would not withstand further court challenges. ...  It is a symbolic change.  This symbolism is important, but what the English speaking community of Quebec needs desperately to survive is more substance. ... [W]e are basically against this law, because it eliminates  addressing the all-important question of the decline of the English speaking community and its ability to renew itself.

The passion and intensity surrounding Bill 86 within the legislature was never transferred to the streets.  Public opinion polls consistently showed that the majority of Quebecers favoured a return to bilingual signs.  

The sole rally against the legislation in Montreal, the traditional battleground of the language debate, attracted only about 1,500 nationalist hardliners. ... The anaemic response to the government's proposals is in sharp contrast to the last time Quebec's cyclical language debate flared.  In March 1989, 60,000 marched in Montreal against changes to the language law under the banner 'Don't Touch Law 101'.

Many commerce and labour groups applauded Bill 86.  They pointed out that a return to bilingual signs will promote investment within Quebec and help improve the province's already weak economy.  The economic, social and political difficulties facing Quebec have diminished the passion and intensity surrounding the language issue.  For the moment, anxieties over the provincial economy and jobs overshadow misgivings about language.

Has the United Nations' ruling that Quebec's Charter of the French Language violated the International Covenant prompted a peaceful resolution of the language debate in the Province?  It is interesting to note that the United Nations' ruling paralleled that of the Supreme Court of Canada in Ford and Devine.  Both the Canadian Court and United Nations Committee held that complete prohibition of languages other than French on commercial advertising violated free expression guarantees.  In addition, both tribunals stated that the violation was unjustified because less intrusive means of achieving the legislative objective were available.  However, because of "compromises" made by politicians in order to facilitate the adoption of the 1982 Constitution, provinces were given the ability, in section 33, to proclaim laws "notwithstanding" the fact that they conflict with certain sections of the Charter.  The use of the "notwithstanding" clause therefore provided Quebec with a means to circumvent the Supreme Court's rulings.  However, such a means was not available following the United Nation's decision.

Perhaps for now the language debate has lost some of the vigour of years past.  However, this relative calm is unlikely to last long.  English rights groups in Quebec have already indicated their intention to challenge those regulations under Bill 86 which prohibit the use of English in commercial advertising (for example on billboards).  Mr. Parizeau has also indicated his intention to make language rights an issue in the 1994 provincial elections.  He has publicly stated that, if the Parti Quebecois is elected, it will repeal Bill 86 and reinstate legislation similar to Bill 101.  It remains to be seem to what extent these actions will reignite the intensity of emotion which has surrounded the debate over language rights within Quebec in recent years.


CONCLUSION
What emerges from the Supreme Court's work in language rights is a jurisprudence inspired by ambitions to keep peace in Canada's sometimes fractious linguistic family. The Court appears to be creating a constitutional jurisprudence that is elastic and adaptable, a jurisprudence that inhabits the anxious space between two often- times hostile principles. The Court wants official bilingualism to provide "full and equal access" to the government machine for linguistic minorities in their own language. This is a doctrine fuelled by a vision of linguistic equality. At the same time the Court has been careful not to strap governmental institutions into what it perceives to be the inflexible straightjacket of an uncompromising doctrine. The Court has shown concern about the tolerance of provincial majorities towards bilingualism, and has tried to insure that official bilingualism is not perceived as overly provocative.

The Court's concern for flexibility in principle and manoeuvring room in practice has caused the Court to withdraw from systematic exposition of bilingualism doctrine. The Court has been hoping (vainly) that the legislatures will lead the way in working out a detailed bilingualism regime which commands wide support. The Supreme Court has attempted to fashion rules that can be accepted by all — rules, "designed to achieve a level of harmony in the demographic reality of [Canadian] society."
 This is why the Court's bilingualism doctrine often sounds muscular in rhetoric but operates anaemicly in practice. The Court has been searching for that elusive middle ground where the minority will feel reasonably secure and the majority will be without serious cause for complaint.

The Court's central problem is that there is no middle ground. Official bilingualism operates in circumstances of inequality between the linguistic communities, an inequality which results directly from Canada's linguistic demography. A constant feature of languages in contact is that the stronger languages progressively assimilate weaker languages, usually eliminating weaker language as competitors in three generations.
 This phenomenon has been constantly observable in Canadian demolinguistic trends since well before Confederation. Currently, the phenomenon is accelerating. English is eliminating French in anglophone Canada and French is eliminating English in Quebec. The Supreme Court's bilingualism doctrine does nothing to alter these trends. Nor does the Court's jurisprudence exhibit any intention to eradicate these trends. Even were the Court to decide to take this mission upon itself, it would be a vain effort. The demolinguistic forces which are assimilating language minorities across Canada are too strong to be altered by any official bilingualism doctrine.

Assuming that Parliament and the Legislatures do not change the constitutional and legislative landscapes significantly, what is the best to expect from the Supreme Court's exposition of official bilingualism? While the conclusion may be controversial, I suggest that official bilingualism is a palliation strategy so far as concerns official language minorities, and a substantive doctrine only as concerns those points in the federal government machinery where English Canadians and Quebeckers come into contact. Official bilingualism is meant to palliate linguistic minorities while the irresistible forces of assimilation complete the destruction of their communities and divide Canada into two separate territorially based linguistic communities. Official bilingualism will make the ravages of assimilation less painful to language minorities during this process. The unstated and perhaps unconscious motivation of the Supreme Court's work in the official languages area would appear to be palliation by rhetoric and palliation by (largely) symbolic manipulation of Federal institutional requirements.

At the same time that the Court is pacifying language minorities by fuelling the illusion that their communities will endure, the Court is anxious about the sentiments its jurisprudence engenders in Canada's two linguistic majorities. For it is in the spirited emotions of these powerful communities that the Court's bilingualism doctrine has potential to wreak havoc. Either community has the power to break the country. The overriding exercise for the Court in the bilingualism area is to keep Canada united. Thus it is that in addition to palliation, one may identify a second principle of the Court's official bilingualism doctrine — national security.

If I have correctly identified palliation and national security as the two forces of the Supreme Court's bilingualism jurisprudence, new questions come into focus. Is it just to pacify linguistic minorities with the illusion that their communities will endure? Even in its own terms, leaving questions of political morality aside, does the palliation principle work — that is, does it promote linguistic peace in the Canadian polity for the time being? Is there an alternative? 

To respond to the first question really means to decide who you are and what you expect from Canada. The official language minorities are strongly attached to their communities. They resent any attack on their languages, and they have long memories of the many attacks by provincial majorities which have occurred repeatedly by throughout Canadian history.

It is another question, however, whether the linguistic minorities begrudge Canada for failing to do more to alter those solidly entrenched demolinguistic trends which are eroding their communities. In a subsequent chapter on the future of official language minorities I will discuss what more Canada and the provinces could do to slow the destructive impact of demolinguistic forces. It will be enough here to note that on any foreseeable scenario it is beyond Canada's political capacity to overhaul its socio-economic policies in the radical way that would be required to sustain minority language communities outside of the bilingual belt.

Does palliation work in the sense that it promotes relatively greater linguistic peace in Canada? One may observe immediately that relations between the linguistic communities have been on more of a roller coaster since Parliament enacted the Official Languages Policy into law, and the Supreme Court set about expounding its bilingualism doctrine. While the modern collisions between the linguistic communities may be no more spectacular than their previous incarnations in the Manitoba Schools, Regulation 17 and conscription crises, the modern linguistic crack-ups are certainly more frequent. It is also true that modern linguistic crises in Canada have become significantly intertwined with Quebec's demand for greater powers and autonomy. A linkage did not exist in this form in earlier language conflicts. 

A second point to notice concerns the work of the Supreme Court and the Federal administration. From Jones to the first Manitoba Language Rights Reference — from 1975 to 1985 — the Court was firm and constant in language cases. The Court made clear that official bilingualism guarantees were entrenched provisions, tolerating no unilateral contraction of the protections therein declared. The Supreme Court interpreted the language protections expansively with the aid of a principle "of growth". It was during this period that Quebec first imposed wide ranging unilingualism rules by Bill 101. The Court was resolute and firm with the aid of an "enlarged appreciation" of official bilingualism. The Court invalidated an entire chapter of Bill 101.
 The Court's rulings in this period were decisive and consistent.

After 1985 the Court wavered. It developed a tendency to leave developments in language rights to the provinces. The explanation — that the legislative process was "particularly suited to the advancement of rights"
 — was transparently hollow, given the stingy spirit with which provincial majorities victimized language minorities throughout Canadian history. It would appear that the real reason for the Court's about-face is that the Court became fearful of nationalist sentiment in Quebec. It preferred to avoid large scale challenges to the Government of Quebec. It seems that the Court did not want to present the spectacle of a Federal institution in Ottawa taking away Quebec's power to regulate the emotional question linguistique. Whatever be the true explanation of the Court's about-face, the Court's practice was clear enough. When language disputes flowed into the judicial current from the troubled waters of provincial political systems, the Court returned those disputes to provincial politics.

The Court's policy reversal may be one important reason why Canada's linguistic waters became more troubled in the last decade. Serious language disputes are beyond the capacity of provincial political system to control. That is why they are given to the Courts. Courts are expected to blunt these disputes by channelling them into legal procedure. This provides a safety valve, and buys time as the passion escapes. In the longer term the Court is expected to enforce a consistent bright line in order to bring home to regional politicians that they need not waste their time trying to bend the system's infrastructure, or to reach for temporary political advantage by bullying minorities.

The Supreme Court's inconstancy in languages policy is matched by the actions of the Federal administration. Ottawa's actions have ranged from lukewarm monetary support of language minorities to opposing language minorities actively in Court. Ottawa has not handled the palliation strategy well. Ottawa's policy is inconsistent, and transparently so. Ottawa sends the language minorities contradictory messages. This creates anxiety. The Official Languages Commissioner noted Ottawa's contradictory behaviour over and over again in his Annual Reports.

Perhaps palliation would work if properly handled by governmental institutions in the sense that language conflicts would lessen in frequency and intensity. If this were to occur, what would be the longer term result? In that case, we would expect to see demographic forces continue unabated to erode the language minorities everywhere throughout Canadian territory, except in the bilingual belt. The next generation of Canadians would inhabit a Canada quite unlike today in terms of linguistic demography. English Canada will really be English Canada, and French Canada will really be French Canada. Two unilingual populations would intersect along a bilingual belt. Today's closely-knit, relatively tightly sealed off minority language communities would cease to reproduce themselves, and would wither and decay.

There will be an exception to this general picture. Canada, everywhere, will continue to produce significant numbers of immersion graduates. Canada will also produce significant numbers of people graduating from minority language educational institutions. These persons have significantly altered outlooks from what one finds today in the mental landscape of smaller minority language communities like St-Boniface and Prescott. The significance of this phenomenon will be explored in the next chapter.
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