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CHAPTER FIVE

CONSTITUTIONAL GUARANTEES FOR THE LEGISLATIVE PROCESS
I.
THE SYSTEM OF OFFICIAL BILINGUALISM

Canada is a bi-national state made out of two forceful linguistic communities.  Either community has the power to break the Canadian state.
  The communities have been in competition for a long time. The competition is mediated by Canada's political and constitutional systems — sometimes more, oftentimes less successfully.  Periodically, the competition tends to rage out of control, threatening the linguistic communities in an essential way.  History teaches that the disadvantaged community becomes motivated to withdraw its consent to the federal union.  This is why effective management of linguistic competition in Canada is viewed by the Federal Government as a matter of national security.


Canadian history produced an underdevelopment of French Canadians with respect to participation in the machinery of the Federal Government, and also with respect to the economic life of Canada.  By the 1950s, the Federal Government was the virtual exclusive preserve of the English linguistic community.  The situation became threatening to Canada's unity because the terms of the competition as well as the result had become unfair.  If Canada was going to be the nation state of the English speaking Canadians, the logic seemed difficult to resist that Quebec should become the nation state of the French speaking Canadians. Or, conversely, if French Canadians were to abandon their concept of a national state, English Canadians had to do the same.


Canada's Federal Government made this decision for English Canadians in 1969 by constructing the Official Languages Policy on the foundation of the Confederation compromises about language.  The Official Languages Policy broadened Canada's system of official bilingualism with one overarching purpose — to protect the unity of Canada.
   To this end the Official Languages Policy attempted "to provide the conditions within which French speaking Canadians could emerge from [their underdeveloped] situation and participate more fully in the mainstream of Canadian life."
 The Federal Government recognized that the underdeveloped situation of French Canadians resulted from the domination of the English language in the areas of economics and Federal Government power.
  The theory of the broadened system of official bilingualism is that unless the inequality of French Canadians in the Federal Government machine can be overcome, French Canadians will say:  "if that's the way Canada is to be, an English country where everyone has to speak English, then they want out of it and they will take Quebec."
   Canada's system of official bilingualism operates effectively only to the extent that it is able to achieve its overarching purpose — the protection of Canadian unity.


Canada's system of official bilingualism attempts to overcome the domination of English with respect to Federal Government power by creating conditions of relative equality between Canada's English and French communities in the machinery of government.  Equality in the government machine means that both English and French communities have unobstructed access to and participation in the broad spectrum of Federal Government activity.  The Supreme Court of Canada underscored this purpose in Reference Re Manitoba Language Rights when it stated: 

the purpose of both s. 23 of the Manitoba Act, 1870 and s. 133 of the Constitution Act, 1867 ... [is] to ensure full and equal access to the legislatures, the laws and the courts for francophones and anglophones alike".


Canada's system of official bilingualism comprises a network of heterogeneous components institutionalized in all sectors of government. The components include international, constitutional and domestic laws;
 regulatory and watchdog agencies;
 government structures;
 service institutions;
 and institutionalized political conflict.


Canada's system of official bilingualism originated in the great national compromises which made Canadian Confederation possible in the last century. A little noticed feature of the Confederation bargain between French and English speaking communities is that in the immediate pre-Confederation period 1840-1866, under the constitutional regime of The Union Act, 1840,
 all of the difficult questions of linguistic security had been worked out in the law and practice pertaining to the governmental structures operating under the 1840 constitution. Thus, in 1867, the architects of Confederation had little work to do on the language question. It occupied little of their time and provoked modest comments in the Confederation Debates in the then Provincial Parliament of Canada. As the language question had more or less been solved, the Architects of Confederation searched for, and agreed upon, a means to protect the status quo, albeit with certain unobtrusive modifications. The major constitutional component of the present system of official bilingualism was born in the status quo ante 1867 and still retains its original inspiration.


As a nineteenth century invention, the system of official bilingualism has required and still requires continual maintenance by legislatures, courts and executive instrumentalities in order to function smoothly. The several components of the system must be frequently updated, redesigned, supplemented or replaced as the system evolves. Without intelligent maintenance, the system's components cease to mesh easily in pursuit of overarching purposes. Canadian history teaches that protracted periods of neglect result in breakdowns in the system:  the separate components contradict rather than complement each other. Canadian history also illustrates that when the system falls into disrepair, political conflict rages along the seams of the Confederation bargain, driving the major linguistic communities apart and threatening to erode the foundation on which the grand Canadian experiment was erected.


At the heart of the system of official bilingualism are broadly defined rights, originally designed to assure unhindered participation by both language groups in the major governmental structures extant in 1867. The original rights guaranteed both linguistic communities participation in the legislature and the courts.  These rights were expanded by the Official Languages Policy in 1969, and renovated again by legislation in 1988.
  


So far as concerns the legislative process, the expanded provisions include the ability to speak and be understood in either official language in Parliamentary proceedings,  and, generally speaking, to have all legislative instruments provided in both official languages.
 If the rights were to be renovated in keeping with the Supreme Court's inspiration to insure full and equal access to the legislature and laws to both francophones and anglophones alike, a question would arise as to whether a Court, properly presented with the question, should require more.  Should all documents relevant to making legislation be required to be available in both official languages?


Canada's system of official bilingualism also contains the right to speak and be understood in either official language before the courts and other emanations of the state which provide public services such as quasi-judicial and administrative tribunals, Crown corporations, ombudsmen and the electoral system. The system strives towards equitable participation by both linguistic communities in the public service, and thus incorporates the principle of equitable opportunity for employment and the right to work in either official language in the Federal institutions of government.  The system has some regard to preserving and developing Canada's linguistic heritage. In pursuit of the goal of intergenerational maintenance of the linguistic communities, the system includes the right to go to school in the official language of choice.


The system's components are incomplete with respect to protecting the demographic strength of existing linguistic communities. The system lacks efficient machinery to maintain Canada's official language communities against shrinkage by the powerful demographic forces which is dividing Canada into two monolingual enclaves. The system of official bilingualism lacks an immigration policy sufficient to replenish the declining numbers evident in most provincial minority communities.  The system also wants for a network of nurturing institutions to support widely scattered linguistic minorities, management and control of essential institutions by linguistic minorities and economic structures adequately attuned to language questions. These are the key levers of state power that impact on the numbers and locations of persons using a particular language and thus on the viability of linguistic communities pressured by assimilation and demographic restructuring. As we have seen in chapter 4 and will explore further in chapter 6, most of Canada's provincial linguistic minorities are in a state of rapid and ineluctable decline.  There is little in the system of official bilingualism that counteracts this trend.


An effective system of official bilingualism must also embody an intelligible network of principles by which the exercise of official language rights by persons or groups can be reconciled with equal opportunity for other persons or groups to enjoy them. It must be sufficiently flexible so as to minimize distortions and costs in bureaucratic structures. Equally, the system must accommodate other societal interests, such as planned demography, the accommodation of ethnic minorities and indigenous populations, immigration and economic policy and the like.  


A guarantee of official language rights is accomplished by limitations on state power to abridge them and limitations on state power to create governmental structures which would unduly restrict participation of official language minorities. Official language rights are equally manifested as affirmative duties on government to promote participation in the system, to eliminate indirect obstacles to participation and to make information available.


Effective operation of the system requires a realistic administrative structure. There must be a framework of doctrines, practices and institutions which will facilitate the participation of both of Canada's linguistic communities in governmental structures.


Effective operation of the system of official bilingualism also requires understanding of its legal foundation. This in no way underestimates the importance of other facets of the system, such as political consensus, demographic trends, economic institutions, public attitudes and philosophy and the media. Nevertheless, Canadians depend on legal institutions in a major way for maintaining the system of official bilingualism. While other aspects of the system cannot be ignored, any serious understanding of the system must involve analysis of its legal underpinning.  Effective operation of the system requires elaboration of an official bilingualism doctrine which will assist Canadians and their governments to turn these understandings into workable programs in pursuit of overarching goals.


While it is possible to imagine all components of the system of official bilingualism working together harmoniously in pursuit of high priority public policies, that is not the Canadian reality. The system rarely operates smoothly. Its erratic functioning has produced several spectacular national crises, driving major Canadian communities apart, reverberating in inter-provincial and federal-provincial conflict and, on occasion, threatening to incinerate the basis of the national compromises upon which Canada's federal system is constructed.


The reality is that the components of the system lack coherent motivation. Actors operating the system lack uniform purposes. The components fail to mesh; clear overarching purposes are rarely  apparent. Legal guarantees are stated principally at the constitutional level. Like most constitutional guarantees, the texts are ultra-general. Until recently, there have been few opportunities for judicial consideration. The constitutional texts, as glossed by the courts, fail to indicate clear and determined purposes. They appear as fragmented obligations on government to do a particular thing here, refrain from some other action there. Courts have thus read them narrowly in ignorance of their purposive drive.
  There is little useful doctrine; virtually none that gives clear signals to actors in the system.   The constitutional elements of the system are rigid, without safety valves through which pent-up political steam can escape. Executive and legislative instrumentalities are inconstant watchdogs and regulators. They act with contradictory purposes and motives. They send few clear signals.
  


The system attracts exploitation by the politically opportunistic. Unscrupulous politicians have made political hay by perverting the system, encouraging one community to fear or attack another.
  The rise of the Reform Party has added another point of attack — for the first time, the system of official bilingualism itself has become a target for a major political party.


These difficulties did not exist in 1867. They have occurred because of failure to renovate and maintain the system properly in response to large scale demographic and infrastructure changes.    These phenomena have eclipsed most provincial francophone communities outside of Quebec and threaten to destroy those that remain.
 The difficulties are due to a second failure chargeable to the courts — failure to provide a coherent official bilingualism doctrine in simple, ringing phrases (like "free speech" or "clear and present danger") that is understandable and beats proudly on the pulses of the citizenry at large.


At the same time, Ottawa has joined a protracted battle with Quebec over competing language policies and failed to win the support of the other provinces to the Federal view. Quebec has taken initiatives quite at odds with Federal policies; the other provinces refused to make significant progress in the channels cut by Ottawa. The resulting political fallout has fractured the unity and coherence of doctrine necessary to operate the system. For the past fifteen years, Ottawa, Quebec and the other provinces have not agreed about the purpose or utility of the system. Behind Federal and provincial governments stand various actors and constituencies who must operate, renovate or participate in the system. These do so with the conflicting objectives evident in the major policy differences between the three camps. Some constituencies are committed to destroying the system and have convinced certain provincial governments to act in furtherance of that view.
  As we have seen in Chapter I, a substantial body of opinion in the present House of Commons is committed to destroying the system.


The Official Languages Act underwent a modest renovation and expansion in 1988.
 Ontario and New Brunswick underwent similar recent exercises, and New Brunswick additionally expanded the constitutional position of the official language minority.
 Currently, also, there is an unprecedented volume of litigation concerning official languages, almost wholly at the constitutional level. The hitherto dormant responsibility of the courts to renovate and maintain the system of official bilingualism is now active. Nevertheless, none of this activity has produced the wholesale renovation and redesign that would be necessary if the system is to operate smoothly in pursuit of its overarching purpose.  


The current composition House of Commons, comprising as it does, a committed federalist government, a committed sovereignist opposition, and a powerful anti-bilingualism faction, reflects Canada's current constitutional tensions. These tensions have been present in one form or another for a long time.  When the Laurendeau-Dunton Commission reported in 1965 that these forces threatened Canada's unity, official languages policy became one of the Federal Government's central remedies to Canada's constitutional difficulties.  It may well be that as Canada finds its way through the current phase of constitutional turmoil, the  system of official bilingualism will again prove to be important to national metamorphosis, although it is more difficult to see whether the system will evolve by expansion or contraction.


One key element in the system of official bilingualism is the guarantee for the use of both official languages as the languages of the legislatures of Canada, Quebec, Manitoba and New Brunswick.
 That guarantee is stated, inter alia, in section 133 of the Constitution Act, 1867, which, so far as material, provides:

Either the English Language or the French Language may be used by any Person in the Debates of the Houses of the Parliament of Canada and of the Houses of the Legislature of Quebec, and both those Languages shall be used in the respective Records and Journals of those Houses.

The Acts of the Parliament of Canada and of the Legislature of Quebec shall be printed and published in both those Languages.

While some judicial consideration has been given to the final sentence of section 133,
 there has been no substantial examination of the "records and journals" clause.
  The practice of those jurisdictions subject to the discipline of official bilingualism varies considerably. Interpreting the dimensions of the "records and journals" clause, thus, presents the courts with an important opportunity to renovate a key component of the system of official bilingualism.


Constitutionalists are now very familiar with the "purposive" approach to constitutional interpretation expounded by the Supreme Court of Canada in Hunter v. Southam Inc. and its progeny.

  While that approach is a useful beginning, it is the thesis of this chapter that more is required for courts to discharge their responsibility to maintain the system of official bilingualism. A broader systems approach is to be preferred. 


The present chapter explores the meaning of the "records and journals clause" of the constitutional guarantees for official bilingualism — "...both those languages shall be used in the respective Records and Journals of those Houses [of the Parliament of Canada and the Legislature of Quebec]."
  In the present context a systems approach implies carefully renovating the legislative component in order to insure unobstructed access to either French or English, so that francophones and anglophones can participate on the basis of equality in all manifestations of the legislatures constitutionally obliged, particularly the law-making function. Renovation requires identifying the original design of the legislative guarantees reflected in the "records and journals" clause and remanufacturing them to take account of modern realities in the effective functioning of the system of official bilingualism. The proper method of analysis of the "records and journals" clause, thus, is as follows: exposing the pre and post-Confederation record keeping practices in the legislatures bound by section 133; identifying the pre and immediate post-Confederation law relating to legislative record keeping; examining British record keeping practices; the emergence of section 133; orthodox methods of legal interpretation of section 133; and the policy of section 133. This will fully identify and intentions of the Fathers of Confederation concerning the scope and function of the system of official bilingualism, the dimensions of the legislative component and its integration into the system. From this vantage point, a modern court will be able to assess the extent to which the legislative component requires renovation in order to function effectively in the changed circumstances under which the modern system of official bilingualism operates.

II.  THE RECORDS AND JOURNALS CLAUSE
A.Record Keeping Practices in Pre and Post-Confederation Governmental Structures

Record keeping practices pertaining to modern day governmental structures in Canada date from the cession of sovereignty to England by France following France's defeat in the Seven Years War. At the surrender of Montreal in 1760, it was decided that all legislative records should remain in the Colony. Article 45 of the Articles of Capitulation of Montreal provided:

The Registers, and other papers of the Supreme Council of Quebec, of the Prévoté and Admiralty of the said city: those of the Royal Jurisdictions of Trois Rivières and Montreal; those of the Seignorial Jurisdictions of the colony; the minutes of the Acts of the Notaries of the towns and of the countries; and, in general, the acts, and other papers, that may serve to prove the estates and fortunes of the Citizens, shall remain in the colony, in the rolls of the jurisdictions on which these papers depend.


The Governors of the Colony under the Military regime (1763-1774) and Civil regime (1774-1791) were required to keep detailed records of legislative proceedings. Article 11 of the Instructions to Governor Murray conferred power on the Governor, Assembly and Council to make Laws, Statutes and Ordinances. Article 11 then required:

That all such Laws, Statutes and Ordinances be transmitted by You within three Months after their passing, or sooner, if Opportunity offers, to Our Commissioners for Trade and Plantations; that they be fairly abstracted in the Margents, and accompanied with very full and particular Observations upon each of them, that is to say, whether the same is introductive of a new Law, declaratory of a former Law, or does repeal a Law then before in being; and you are also to transmit in the fullest manner the Reasons and Occasion for enacting such Laws, or Ordinances, together with fair Copies of the Journals of the Proceedings of the Council and Assembly, which you are to require from the Clerks of the said Council and Assembly.

The instructions for record keeping and transmittal were repeated in substance to Governor Carleton under the military regime,
 to subsequent Civil Governors under The Quebec Act, 1774
 and to Governor Dorchester, as Governor of Upper and Lower Canada under The Constitutional Act, 1791.
 It is crucial to notice that all the records of the Quebec Legislative Council, which was the sole legislative body established under The Quebec Act, 1774,
 were kept in both English and French, from the very first session in 1774, until the very last session in 1791 when the Quebec Legislative Council was terminated by The Constitutional Act, 1791.


Article II of The Constitutional Act, 1791,
 created a Legislative Council and Legislative Assembly for the new province of Lower Canada. Preparation of Journals for the Legislative Council and Legislative Assembly was entrusted to a Clerk. The Clerk of the Legislative Council took an oath to make "true entries and records of the things done and past [in the Council]"; the Clerk of the Assembly undertook to make "true remembrances and journals of all things done and past [in the Assembly]".


By law, these Journals were prepared in bilingual format. The Rules and Regulations of the House of Assembly, Lower Canada (1793) and 1796) provided:


JOURNAL


Resolved.

I. That this House shall keep its Journal in two Registers, in one of which the proceedings of the House and the motions shall be wrote in the French Language, with a translation of the motions originally made in the English Language; and in the other shall be entered the proceedings of the House and the motions in the English Language, with a translation of the motions originally made in the French Language.


By resolution of the House of Assembly in 1793, repeated in 1796, all committee reports, addresses, messages and "all other transactions or deliberations of the House" were to be put in both languages and entered in the Journals (my emphasis).


COMMITTEES


Resolved.

II. That the reports from special Committees, or from a Committee of the whole House, Addresses, Messages, and all other transactions or deliberations of the House, shall be put in both languages, and thus entered in the Registers, that is to say, the Resolutions arising from the deliberations of the private Committees in the registers of the House, and the minutes and proceedings of the said private Committees entered in both languages as above, in separate Registers; and the minutes of all committees shall be delivered to the clerk of the House, to be preserved with the other papers on the files.


It is important to comprehend the vast scope of material originally included in the Legislative Journals and its subsequent expansion. From 1792 until the Confederation Period in 1867, "the Journals contain almost all the documents produced by or on behalf of ... The House of Assembly [of Lower Canada and the United Province of Canada]".


Two accounts of the Journals reveal their immense inclusion:


The voluminous folio-books of the first years of publication of the "Journals" could easily be mistaken for the prolific but wearisome volumes of an encyclopedia. While they do not have the same variety of content, they do have the same aspect and features. The "Journals" of that era contain not only an account of the deeds and actions of the Assembly, but also innumerable documents emanating not only form the legislative authority, but also from the executive and administrative authority. Reports of Committees of Inquiry on highways, navigation, finance, agriculture, the lumber business or the rum trade, so many inquiries amongst some even more unusual ones which embellish these publications in the same way as the design beautifies an illuminated letter. Thus, by examining these documents, historians have not only been able to write about the economic history of Lower Canada, but also about its hygiene and the eating and drinking habits of its people. Amongst other matters, the "Journals" also contained the annual reports of the government services which were not sufficiently organized at that time to be called "Departments". The first annual report was published in 1795. This was the Statement of the Public Accounts, submitted by the Governor-General for the approval of the Assembly. This report was followed in chronological order by the report of the Librarian (1804), the Commissioner of Communications (1816), the Agricultural Societies (1819), the Penitentiary Administration (1819), the Commissioner of Health (1832) and that of the Superintendent of Education (1844).

Ils [the journals for the year 1801] contiennent les proclamations de l'administrateur civil prorogeant ou convoquant le Parlement, le discours du trône, l'adresse en réponse au discours du trône, le rapport financier (revenus et déboursés par catégories, liste civile, parfois importations et exportations, etc.), les pétitions et adresses à la Chambre, les rapports des comités parlementaires, les motions et amendements, les votes avec identification occasionnelle des adversaires, les messages de l'administrateur civil et ceux du Conseil legislatif, le discours de clôture, la liste des lois votées par les Chambres et ratifiées par le lieutenant-gouverneur ou le gouverneur, la liste des nouveaux députés après chaque élection, quelquefois des apprendices fort instructifs sur tel ou tel problème dans la colonie, etc. Inutile, cependant, d'y chercher le déroulement détaillé des débats, les textes des discours ou des projets de loi: il faut alors s'en rapporter aux journaux non officiels, i.e. autres que la Gazette de Québec et, à un moindre degré, la Gazette de Montréal.

Inspection of the Journals reveals that they also contain verbal debates, petitions to the Assembly, addresses, messages, resolutions, orders, votes, committee reports and progress of bills.


The Journals of the House of Assembly appear bilingually. The English text is on the left side of the page, the French text facing on the right.
 In 1809, an unpaginated Appendix to the Journal appeared containing public accounts, imports and exports from Quebec and St. Jean, a parliamentary inquiry and similar materials. Beginning in 1810 many of these materials were entered in Appendices to the Journals, bearing the same volume number. The Appendices included annual reports of services and committees. Returns (papers presented pursuant to an Order of the House or an Address by the House to the Governor): Act Papers (Papers required by Act of Parliament to be laid before the House); and Papers presented pursuant to a standing order of the House Resolution.
 The Journal Appendices were produced bilingually, in like manner as the Journals.


The rebellions in the Canadas during 1837-38 caused Britain to suspend The Constitutional Act, 1791
 and the Legislative Council and Assembly established thereunder. By an Act to make temporary Provision for the Government of Lower Canada,
 a special Council was established for governance of Lower Canada. Article 22 of the Rules of the Special Council of the Province of Lower Canada provided that the Clerk was required to "read all matters brought before the Council, he shall keep a Journal of the Proceedings, in which shall be entered in the order of succession, all subjects brought before the Council".
 All Journals of the Special Council were printed and published bilingually as formerly under The Constitutional Act, 1791.


The special Council came to an end with the enactment of a new constitution in 1840. By The Union Act, 1840,
 power was conferred on Her Majesty to declare by proclamation that the Provinces of Upper and Lower Canada be united into one province under the name of the Province of Canada. This Act stipulated for the governance of the new United Province.  Article III established a legislature for the United Province consisting of "One Legislative Council and One Assembly".


The Assembly of the United Province published Journals and Appendices to the Journals from 1841 until 1859. These journals and appendices were published in a bilingual format, just as had been the case with the predecessor legislative bodies established under The Constitutional Act, 1791. A small change in practice occurred in that the English and French texts appeared in separate volumes rather than in the same volume on facing pages. The Appendices continued to expand. By 1854 the annual Appendices were enormous, comprising eleven volumes in that year.


In 1860 there was a change. From 1860 until the United Province cased to exist in 1867, the Appendices to the Journals of the United Province were published in a separate series of numbered volumes under the title Sessional Papers of the Legislative Assembly of the Province of Canada/Documents de la Session de l'Assemblée de la Province du Canada. The series was published bilingually. The English text appeared in separate volumes from the French text.


Immediately after Confederation in 1867 the newly created Province of Quebec continued the practice of publishing annual volumes of Sessional Papers under the title Sessions Papers of the Legislature of Quebec/Documents de la Session de la Legislature de Québec. The series was published until 1936. In 1916, though the official title remained unchanged, in practice the volumes were referred to as Parliamentary Papers/Documents Parlementaires. The series was published bilingually. The English text appeared in separate volumes from the French text, as formerly was the case with the Sessional Papers at the United Province of Canada, 1860-1866.


The Quebec series is described in a Government of Quebec publication as follows:


Documents de la session. Vol. 1, 1869 - vol. 69, 1936.

Cette collection constitue un vaste ensemble de publications gouvernmentales. Elle couvre la période de 1867 à 1936. Les Documents de la session groupent la majeure partie des publications annuelles du gouvernement, c'est-à-dire les rapports des départements ou sous-départements, ceux des commissions et des comités spéciaux ou permanents, enfin les Réponses aux adresses de l'Assemblée législative ...

Publiés en français et en anglais (nous sommes donc en présence de deux collections distinctes puisque le gouvernement a commencé d'une façon systématique l'initiative des publications bilingues qu'en 1941-42) ces documents, groupés en volumes, sont parfois pourvus d'index généraux et souvent d'index propres aux différents rapports.

Avec l'année 1915 les documents cessent d'être numérotés. De plus, en 1924, la collection, à l'imitation des documents fédéraux, prend le titre de Documents parlementaires.

In 1937 an important change was made in that the various papers were no longer bound, but collected together in bulk and published on microfilm. Bilingual publication ceased on that date. The documents appear only in the language of the original submission. In 1968 the name of the series was changed to Document d'Assemblée Nationale. Publication was unilingual and, for the most part, in French. Obvious questions are now raised about the constitutionality of this practice and the validity of any Acts which flow from the unilingual documents as from 1936.


At its inception in 1867, the Parliament of Canada adopted the identical practice. Bilingual Sessional Papers were published in a separate series for English and French texts. The series lasted until 1925.

B.Record Keeping Law in Pre-Confederation Governmental Structures

We have already noted the 1793 and 1796 Rules of the House of Assembly which sat under The Constitutional Act, 1791.
 This parliamentary law required bilingualism in the Journals of the Assembly and it remained in effect until The Constitutional Act, 1791 was suspended in the aftermath of the 1837-38 rebellions.


The Legislative Assembly of the Province of Canada which sat under The Union Act, 1840
 became subject to similar legal requirements at an early date. On December 19, 1844 the Assembly approved this motion:

Ordered that all Bills and documents submitted to the consideration of this House, be printed in each of the English and French languages, in equal proportions.

This Provision was incorporated into the Rules and Standing Orders of the Legislative Assembly, of Canada (1858) as article VIII, in similar language.


In substance the 1844 order, as codified in the 1858 Standing Orders, provides that "all Bills and Documents submitted for the consideration of the House [shall be printed bilingually]".
 A footnote to articles 93 and 94 of the Rules of the Assembly (1863), repeated as a footnote to article 94 of the 1866 Rules, makes it clear that the requirement for bilingualism in all documents had been complied with ever since the motion of 1844. Articles 93, 94 and the footnote are as follows:

93. All Bills shall be printed, before the Second Reading, in both languages, with the exception of Bills exclusively relating to Upper Canada, which may be printed in English only, unless otherwise required by the House.

94. On Motion for Printing and Paper being offered, the same shall be first submitted to the Standing Committee on Printing, for Report, before the Question is put thereon.


Note -

On the 19th December 1844, a Resolution was passed, directing "[t]hat all Bills and Documents submitted to the consideration of this House, be printed in each of the English and French languages, in equal proportions."


This Resolution (modified, as to Bills, by the 93rd Rule [)] has been acted upon ever since, except as regards the proportions of documents in each language, which are regulated by the Joint Committee on Printing (Vide 17th Rep. of Com. on Printing, Journal of 1860 [)]. (Appendix No. 10).


These materials indicate that at the very eve of Confederation, the Law of the Parliament of the Province of Canada required that all documents considered by the Parliament be printed bilingually. The pre-Confederation Parliamentary Law indicates that at least twenty-three years prior to Confederation, the Parliament of the United Province had fulfilled the requirement that all documents submitted to the consideration of the Parliament of the United Province be bilingual. To this picture should be added what  surfaces from review of parliamentary law relating to the Houses of Assembly of Lower Canada; that for its forty-nine-year life, the House of Assembly equally laboured under legal requirements for bilingualism in its Journals and Appendices, where all transactions or deliberations of the House were published with English and French texts facing.

C.
Emergence of Section 133

During Debates on Confederation of the British North American colonies in the Parliament of the United Province of Canada, French Canadian members expressed concern about the scope of guarantees for use of the French language afforded by Resolution 46 of the Conference at Quebec. Resolution 46 provided that "both the English and French languages may be employed in the ... Local Legislature of Lower Canada".
  Mr. Geoffrion stated:

We French-Canadian members, I repeat, ought to insist that the word "shall" be substituted for the words "may" in the resolution relating to this matter, with reference to the publication of the proceedings of the legislature ... [I]t is the duty of the French-Canadian members of this House to induce the Government to embody the understanding arrived at amongst the members of the Conference in the Constitution, and to require that the guarantees said to be afforded to us by the Constitution shall be more clearly expressed than they are in the resolutions.

Earlier, Mr. Geoffrion expressed anxiety that the proceedings of Parliament were insufficiently protected. "A close examination of this resolution shews at once", he said:

that it does not declare that the French language is to be on the same footing as the English language in the Federal and Local Legislatures; in place of the word "shall", which ought to have been inserted in the resolution, the word used is "may," so that if the British majority decide that the Votes and Proceedings and Bills of the House shall be printed only in English, nothing can prevent the enactment taking effect.

And Mr. Remillard said:

It is feared that the laws, the documents, and the proceedings of the Federal Parliament are not to be printed in the French language.


In response to this questioning Attorney General John A. Macdonald replied:

I may state that the meaning of one of the resolutions adopted by the Conference is this, that the rights of the French Canadian members as to the status of their language in the Federal Legislature shall be precisely the same as they now are in the present Legislature of Canada in every possible respect. I have still further pleasure in stating that the moment this was mentioned in Conference, the members of the deputation from the Lower Provinces unanimously stated that it was right and just, and without one dissentient voice gave their adhesion to the reasonableness of the proposition that the status of the French language, as regards the procedure in Parliament, the printing of measures, and everything of that kind, should be precisely the same as it is in this Legislature.

The French Canadian members remained unsatisfied. Mr. Dorion rose in reply:

The Hon. Attorney General West stated that the intention of delegates at the Quebec Conference was to give the same guarantees for the use of the French language in the Federal Legislature, as now existed under the present union. I conceive, sir, that this is no guarantee whatsoever, for in the Union Act it was provided that the English language alone should be used in Parliament, and the French language was entirely prohibited; but this provision was subsequently repealed by the 11th and 12th Victoria, and the matter left to the discretion of the Legislature. So that if, tomorrow, this Legislature chose to vote that no other but the English language should be used in our proceedings, it might do so, and thereby forbid the use of the French language. There is, therefore, no guarantee for the continuance of the use of the language of the majority of the people of Lower Canada, but the will and the forbearance of the majority.


The questions hit their target. Resolution 46 had to be amended to respond to the anxieties expressed. The amendments were designed to entrench the full range of pre-Confederation bilingualism, including the parliamentary law and practice relating to the legislative materials in pre-Confederation legislative structures. The amendments equally made clear that guarantees for official bilingualism were to be imperative, not permissive. Resolution 46 of the Quebec Conference was rewritten accordingly. "Records and Journals" was added in a first draft as article 43; the word "shall" replaced the word "may" in the third draft as article 81. The new provision therefore read "shall be used in the respective records and journals [of the Parliament of Canada and the Legislature of Quebec]".


We may usefully summarize the major points arising from this review of pre and post-Confederation law and practice in the following way:

(a)The practice of all pre-Confederation governmental structures in Canada and Quebec was that all documents used by the Legislature, and recorded in Legislative Journals and Appendices, were bilingual.

(b)The Law of Lower Canada and of the United Province required bilingualism in all legislative documents.

(c)The Architects of Confederation expressed serious concerns that bilingualism continue in parliamentary documents and proceedings after Confederation.

(d)The Government sponsoring section 133 of the Constitution Act, 1867 assured the Parliament of the United Province that bilingualism in printing of parliamentary documents would remain precisely the same after Confederation as before.

(e)Section 133 was amended to reflect this intention better.

(f)The Parliament of Canada and the Legislative Assembly of Quebec acted pursuant to the declared intention of maintaining the status quo by printing their respective sessional documents bilingually from the beginning. These documents contained all materials considered by the House relevant to its legislative, administrative and judicial functions.


These points suggest that in designing a system to protect Canada's English and French speaking communities, the Architects of Confederation were pre-eminently concerned with the operation of the Legislature. They attempted to insure complete bilingualism in the legislative component of the system, complete in the sense that all documents used by the Legislature would be available in both English and French. Anglophones and francophones could thus participate fully in the legislative process in their own language. One could hardly ask for more. It is significant that the interveners in the Confederation Debates did not ask for more. It is difficult to resist the conclusion that as everything was granted, there was no more at issue.

D.Legal Interpretation of Official Bilingualism

I have suggested that a systems approach to constitutional interpretation of official bilingualism is to be preferred to "the austerity of tabulated legalism".
 The systems approach builds on the broad purposive drive of section 133, and certainly, as suggested in Hunter v. Southam Inc., gives that provision "a large and liberal interpretation", interpreting the "specific provisions of ... [section 133] in the light of its larger objects".
  I argue that this approach to interpretation of official bilingualism — generously approaching the original guarantee — is insufficient.  A systems approach would require more. The thesis advanced here is that courts should recognize their responsibility, in harness with the executive and legislative arms of government, to maintain, update, renovate, supplement and replace separate components of an integrated network in the Canadian legal order.  The reason why Courts must treat the constitutional component in the context of a larger system is to keep the large and heterogeneous system of official bilingualism functioning smoothly to strengthen the national unity of the Canadian state. 


A systems approach to official bilingualism may involve the courts in more aggressive supervision of government acts and omissions.  In proper cases courts may require government to renovate, supplement, or replace worn out or ineffective components of the system, or to make information available. Abstract rights to receive particular legislative documents in both official languages, even if generously interpreted, are of little value if those rights do not mesh with other components of a larger system designed to assure relatively equal participation of English and French communities in the machinery of government. The thesis advanced here argues that constitutional guarantees for official  bilingualism should be interpreted as part of this larger system; not as isolated, fragmented entitlements.

III.  A Systems Approach

The Architects of Confederation intended to create a governmental structure equally open to the French and English languages. In the Legislature, both languages can be spoken and both languages are required in all documents considered by the House and retained in the archives under the Clerk's control. Both languages were equally protected in the courts.
 These were the two significant emanations of government existing in 1867; the executive sector was not then developed as it is today. The framers insured that bilingualism guarantees were as strong as could possibly be. They were made obligatory and perched on top of twenty-seven years of good experience in the workings of the Legislative Assembly of Canada, where a satisfactory system of legislative bilingualism had evolved.


The system was thought to be protected, additionally, by political realities. "[I]t should not be forgotten", said Premier Taché in the Confederation Debates, "that if the [French Canadians] were in a majority in Lower Canada, the English would be in a majority in the General Government, and that no act of real injustice could take place ... without its being reversed there".
 Cartier emphasized that tolerance had to prevail. Any lack of liberality in English Canada would provoke retaliation in Quebec, and vice versa.


The Architects of Confederation utterly misjudged the political realities. While Quebec remained tolerant of its anglophone minority, the provinces with anglophone majorities repeatedly attacked francophone schools,
 and forbade the use of the French language in the provincial administrative machine.
 These legislative incursions into the status of provincial francophone communities, in harness with high rates of anglophone immigration, interprovincial migration and assimilation, crippled most provincial francophone communities outside of Quebec, destroying their institutional structure and reducing their number to a point where most of the communities are no longer viable.  In the language of the Fédération des Francophones hors Québec, these communities have become "a family whose home has been destroyed by fire ... without shelter .... [with] eyes fixed on odd belongings scattered here and there" — a people with an empty soul.
  Similar pressures have recently thrust the anglo-Quebec minority into a process of "ineluctable decline".
 Its size is diminishing rapidly, and it may soon plunge below the self-sufficient mark to the point where its numbers are insufficient to support its extensive institutional network, no matter how tolerant may be, or may become, the attitude of the Quebec government.


One of the "odd belongings" of official language minorities are the guarantees for official bilingualism in the Legislatures of Canada, Quebec, Manitoba, and New Brunswick. The practice of legislative bilingualism in these jurisdictions varies widely, but none of them respects the letter or spirit of the "records and journals" clause. The records and journals of Quebec are instructive.  The provincial Journal des Débats is published in the language in which members happen to speak. If a member speaks in English, the speech is published in English. If a member speaks in French, the remarks are published in French. There is no interpretation
 and no simultaneous publication in English and French. Committee reports are published only in French. The Agenda Paper (Feuilleton) and Votes and Proceedings of the National Assembly are in English and French. The minute books are recorded in French only. They are then translated into English, edited and published bilingually as the Votes and Proceedings, after which the original notes are thrown away. In New Brunswick and Canada, most records and journals, including the Order Paper, Votes and Proceedings and Hansard
 are translated and published in both languages, but there are gaps. Canada does not translate long technical schedules incorporated into its legislation by reference, even where the schedules have statutory force.


A full renovation of the records and journals clause would require large scale intervention by the courts. Some will argue that the game isn't worth the candle. The official language minority in Manitoba, they will say, is smaller than the German and Ukrainian minorities.  It makes no sense to expend large sums to translate mountains of useless materials for them.  So too, with all the useless records sitting in the Quebec archives since 1937.  Most of the official language minorities are in a process of seemingly irreversible decline.  It is senseless to expend money trying to resuscitate them; all this translation, in any event, will do little to improve their in extremis condition. 


There are two alternatives. Official bilingualism could be repealed in those jurisdictions. This would require constitutional amendment — resolutions of the Legislative Assemblies concerned, and of the Senate and House of Commons.
 The Supreme Court of Canada rejected Manitoba's and Quebec's attempts at unilateral repeal of official bilingualism and was reaffirmed in this position by the constitution makers in 1982.
 No foreseeable government in Ottawa would consent to a repealing amendment, although modification is a possibility. Ottawa would almost certainly extract some constitutional quid pro quo: expanded services in exchange for abbreviating the translation task.
 


A second alternative is for the courts to abbreviate the translation task by a narrow interpretation of the records and journals clause. This effectively would chip away at official bilingualism.  It would further expose the official language minorities to the forces which are eclipsing them.  To a certain extent this would win the Court praise from the provincial governments, which have never been animated by a generous spirit concerning language rights.  However, it would be a cruel deception for which the courts have no constitutional mandate. 


But what kind of message would this stingy strategy send, and to whom?  If the Court were to conspire with those who would destroy the system by shrinking the constitutional component without warrant, the signal would be very bad.  The Court's action would parade an important Government institution undermining one of Canada's potent unifying symbols, and poised to strike at vulnerable and symbolically charged communities.  This is the wrong message to send, whether the actions emanate from the Court, officials of the Department of Justice, or other emanations of the State.  The message is wrong because it makes the vigorous language minorities in New Brunswick, Quebec and Ontario fear for their future.  The message is wrong because it threatens the legitimacy of the system of official bilingualism, including the system's large functioning core in the National Capitol Region, other emanations of the Federal State and the bilingual corridor.  The message is wrong because it displays to Quebeckers a wavering governmental commitment to a system which has pushed them far in Ottawa.  The message is wrong because it eats away at a system that is designed to protect the unity of Canada.  It is wrong because it erodes a national symbol as powerful as the flag.  The message is wrong because it implies or accepts a future for official language communities that Canadians rejected when they strengthened official language rights by the constitutional reforms of 1982.


The symbolic import of the system of official bilingualism is at least as important as the substance.  Official bilingualism is a potent symbol of Canada's national unity.  It identifies an essential element of Canadian identity.  It is a referent point for Canadian loyalty whose potential should be expanded.  The Court should strive to construct a clear ringing image of bilingualism that will reverberate this identification of Canadian character, in the same way that 'free speech' or 'clear and present danger' reflects the American personality.  Bilingualism is a Canadian strength that should be paraded by the Court, not a dirty little secret that needs to be suppressed and hid.


Official bilingualism was entrenched as part of the Constitution of Canada to relieve anxieties of the French speaking inhabitants of Quebec that they would be able to participate in the Parliament of Canada on the basis of relative equality.  Official bilingualism is also a potent symbol of Canadian identity, dramatically captured by the image of equality between English and French in government. That image saturates Canada's Constitution by the ringing statement that English and French are Canada's official languages, and that English and French have equality of status and equal rights and privileges.
 The Court needs to build on this stirring imagery.


The Supreme Court of Canada should discharge its limited responsibility for maintaining and renovating the constitutional components of the system in the spirit of honest and co-operative partnership with coordinate branches of government. This is why all documents laid on the table
 and kept in the Archives of the House — all "records" — must be bilingual. It would be difficult for francophones to participate in the Parliament of Canada and certain legislatures on the basis of equality if documents read and used in the House were not available in French. The essential documentation relied on for making legislation — the legislative facts and opinions — would be unavailable to them. So too with anglophones in the legislative process at Quebec. If the Court interprets the word "Records" narrowly, the symbolism and substance of equality between English and French in government would be eroded.  What would be gained?


A systems approach to the "Records and Journals" clause, thus, implies complete institutional bilingualism in all documents laid on the table or used in making legislation. It requires also that government relentlessly remove all obstacles to equal participation of official language minorities in the legislative process and that government make information available about the bilingual legislative processes in order to stimulate participation. These are, no doubt, large scale undertakings in view of the fact that no constitutionally obliged legislature today complies with the "Records and Journals" clause and some have failed to comply completely for almost one hundred years. Nevertheless, the game is worth the candle for important reasons of symbolism as well as substance. In 1867 the Framers of Confederation made solemn promises to each other that each linguistic community would be entitled to participate fairly in the machinery of government. These commitments made the Canada of today possible and created for us the opportunity for a rich heritage together. Twelve years ago, during patriation, Canadians reaffirmed and strengthened these promises, earnestly rededicating ourselves to our great traditions, as part of our renewed commitment, to endure united.
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