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Petitioners

Due Process of Law Foundation (DPLF)
DPLF is a regional organization comprised by a multi-national group of professionals. Its
mandate is to promote the rule of law and human rights in Latin America through analysis
and recommendations, cooperation with public and private organizations and institutions,
the sharing of experiences, and advocacy.

Website: www.dplf.org

Contact information:
Daniel Cerqueira

Senior Program Officer
E-mail: dcerqueira@dplf.org

Katya Salazar
Executive Director
E-mail: ksalazar@dplf.org

Human Rights Clinic—Human Rights Research and Education Centre, University of
Ottawa

The Human Rights Clinic is a project-based initiative from the Human Rights Research and
Education Centre of the University of Ottawa that, through an interdisciplinary approach,
aims: (i) to strengthen the protection of human rights, by promoting research, training, and
technical assistance regarding the implementation of human rights standards; (ii) to foster
capacity-building and to provide recommendations to ensure that policy, law and practices
have a human rights-based approach; and (iii) to promote research regarding the
implementation of human rights standards in Canada.

Website: http://cdp-hrc.uottawa.ca

Contact information:
Salvador Herencia Carrasco
Director- Human Rights Clinic
E-mail: shere045@uottawa.ca

John Packer
Director- Human Rights Research and Education Centre, U. Ottawa
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Justice and Corporate Accountability Project (JCAP)

JCAP specializes in supporting litigation and legal work at the intersection of transnational
corporate activities, resource extraction, and communities. Our approach to working with
communities is guided by the principles of community self-determination, corporate
accountability and transnational legal activism. JCAP provides legal support and advice to
communities that are negatively affected by the Canadian Extractive Industry, primarily in
Latin America. It is mostly composed of volunteer lawyers and law students from Osgoode
Hall Law School and Thompson Rivers Law School.

Website: https://justice-project.org/

Contact information:

Shin Imai

Counsel and Board Member, JCAP
E-mail: simai@justice-project.org

Leah Gardner
Counsel and Board Member, JCAP
E-mail: j lgardner@justice-project.org
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4 October 2017

Dr. Paulo Abrao

Executive Secretary

Inter-American Commission on Human Rights
Washington, D.C.

Request for Thematic Hearing:
“Canada and the responsibility of home States in the protection of human rights for the
activities of extractive industries in Latin America”

Distinguished Dr. Abrao:

In conformity with Articles 61, 62 and 66 of the Rules of Procedures of the Inter-American
Commission on Human Rights (IACHR), the aforementioned organizations hereby
respectfully request a thematic hearing during the IACHR’s 166t period of sessions, to be
held in November and December 2017 in Washington, D.C.. The subject of our proposed
hearing is “Canada and the responsibility of home States in the protection of human rights
for the activities of extractive industries in Latin America.”

Introduction

The purpose of the hearing requested by the Due Process of Law Foundation (DPLF), the
Human Rights Clinic of the Human Rights Research and Education Centre at the University
of Ottawa Justice and Corporate Accountability Project (JCAP) to the IACHR during its
166th period of sessions is to discuss the need of the Canadian government to implement
measures that would prevent human rights violations from Canadian extractive industries
operating in Latin America. In addition, the petitioners would like to propose some
recommendations regarding the possible creation of an Ombudsperson Office for
Extractive Industries in Canada, to assure that, if created, this mechanism can effectively
address the claims from victims.

The IACHR held, in 2013,! 2014,%2and 20153 a series of thematic hearings on the alleged
responsibility of the Government of Canada for human rights violations attributed to
private extractive corporations domiciled in Canada and operating in Latin America. In

1 Development and Peace, Mining and Human rights in Latin America: Canada’s responsibility, (Oct. 30, 2013),
https://www.devp.org/en/pressroom/2013/comm2013-10-30.

Z Inter-Am. C.H.R,, Schedule of Hearings, 153 Session, (Oct. 27, 2014),

. en/iachr/sessions/docs/Calendario-153-audiencias-en.pdf (scheduling a thematic
hearlng on the impact of Canadian mining activities on human rights in Latin America”).

3 Inter-Am. C.H.R, Thematic Hearing: Extraterritoriality and Responsibility of Home States in the Protection of
Human Rights for the Activities of Extractive Industries in Latin America, (Mar. 17, 2015), https://cdp-
hrc.uottawa.ca/sites/cdp-hrc.uottawa.ca/files /hrrec- oral presentation iachr- march 17 2015.pdf.
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addition to these hearings, the IACHR* and the Inter-American Court of Human Rights have
issued several decision related to the violation of the rights of Indigenous Peoples® in the
context of extractive activities.

Recent pronouncements of the IACHR, under the scope of the American Convention on
Human Rights® and the American Declaration on the Rights and Duties of Man,” maintain a
system of cooperation and co-responsibility between the host State that grants concessions
for extractive corporations and the home States where those corporations based their
headquarters.8 In this sense, the IACHR’s report Indigenous Peoples, Communities of Africa
Descent, Extractive Industries addresses the importance of the “extraterritorial application
of human rights within the context of extractive and development projects”.®

This hearing seeks, in part, to recommend that the Canadian State implement concrete
regulations to facilitate the fulfillment of its obligation to protect human rights, in the
context of abuses perpetrated by corporations registered or headquartered in Canada.
Despite the aforementioned hearings held in previous period of sessions and the
development of concrete standards on extraterritorial obligations (ETO), Canada has not
improved its policies and legal framework in order to prevent violations committed by
extractive companies domiciled or headquartered under its jurisdiction with operations in
Latin America.

We believe that a thematic hearing before the IACHR is an important opportunity to assess
the main gaps that should overcome by the Canadian authorities, in order to comply with
the IACHR recommendations and standards. If this request is accepted, it would be the first

4+ Among others, see: Inter-American Commission on Human Rights, Indigenous and Tribal People’s Rights over
their Ancestral Lands and Natural Resources: Norms and jurisprudence of the Inter-American Human Rights
System, OEA/Ser.L./V/Il. Doc.56/09 (Washington: IACHR, 2009) and Inter-American Commission on Human
Rights, Indigenous peoples in Voluntary Isolation and Initial Contact in the Americas: Recommendations for the
full respect of their Human Rights, OEA/Ser.L/V/Il. Doc.47/13 (Washington: IACHR, 2013).

5 Among others, see: Yakye Axa Indigenous Community (Paraguay) (2005), Merits, Reparations and Costs,
Inter-Am. Ct. H.R. (Ser. C) No. 125; Sawhoyamaxa Indigenous Community (Paraguay) (2006), Merits,
Reparations and Costs, Inter-Am. Ct. H.R. (Ser. C) No. 146; Case of the Saramaka People (Suriname) (2007),
Preliminary Objections, Merits, Reparations, and Costs, Inter-Am. Ct. H.R. (Ser. C) No. 172; Case of the Xdkmok
Kdsek Indigenous Community (Paraguay) (2010) Merits, Reparations and Costs, Inter-Am. Ct. H.R. (Ser. C) No.
214; Case of the Kichwa Indigenous People of Sarayaku (Ecuador) (2012), Merits and Reparations, Inter-Am. Ct.
H.R. (Ser. C) No. 245 and Case of the Afro-Descendant Communities Displaced from the Cacarica River Basin
(Operation Genesis) (Colombia) (2013), Preliminary Objections, Merits, Reparations, and Costs, Inter-Am. Ct.
H.R. (Ser. C) No. 270.

6 American Convention on Human Rights, 22 November 1969, 1144 U.N.T.S. 123, 9 L.L.M. 99 (entered into force
7 July 1978).

7 American Declaration of the Rights and Duties of Man, 0.A.S. Res. XXX, adopted by the Ninth International
Conference of American States (1948), reprinted in Basic Documents Pertaining to Human Rights in the Inter-
American System, OEA/Ser.L.V/I1.82 doc.6 rev.1 at 17 (1992).

8 See: Penelope Simons & Audrey Macklin, The Governance Gap: Extractive Industries, Human Rights and the
Home State Advantage (New York: Routledge, 2014).

9 Inter-American Commission on Human Rights, Indigenous Peoples, Afro-Descendent Communities, and
Natural Resources: Human Rights Protection in the Context of Extraction, Exploitation, and Development
Activities, OEA/Ser.L/V/Il. Doc.47 /15 (Washington: [ACHR, 2015).



time that the IACHR would address the situation of Canadian mining companies operating
in Latin America under the government of Prime Minister Justin Trudeau.

Purpose of the Hearing Requested

For more than a decade, the United Nations (UN) human rights bodies and the IACHR have
criticized Canada’s failure to regulate the extraterritorial activity of Canadian corporations.
In 2002, the UN Special Rapporteur on Toxic Waste raised concerns over Canada’s lack of
extraterritorial regulation of its corporations operating abroad.10 Since then, four UN treaty
bodies (the Committee on the Elimination of Racial Discrimination (CERD), the Committee
on the Rights of the Child, the Human Rights Committee, and the Committee on Economic,
Social and Cultural Rights) have expressed concern over the negative impacts of Canada’s
extractive sector corporations operations abroad. These bodies have recommended that
Canada should implement legislation to regulate such activity and ensure that victims have
access to remedies.11

More recently, the UN Committee on the Elimination of all Forms of Discrimination against
Women (CEDAW) stated that Canada’s framework to regulate the conduct of transnational
companies is inadequate. This also includes limitations regarding access to justice or
impact assessment regarding the effects of international trade on women.'?2 Among other
measures, the CEDAW Committee recommended that Canada should “strengthen its

10 J.N. Econ. & Soc. Council, Comm’n on Human Rights, Adverse effects of the illicit movement and dumping of
toxic and dangerous products and wastes on the enjoyment of human rights, Addendum, Mission to Canada, 17-
30 October 2002, para. 126, E/CN.4/2003/56/Add.2, (Jan. 14, 2003).

(http://spinternet.ohchr.org/ Layouts/SpecialProceduresinternet/Download.aspx?SymbolNo=E%2fCN.4%2f
2003%2f56%2fAdd.2&lLang=en.

11 J.N. CERD Com., Consideration of Reports Submitted by States Parties under Article 9 of the Convention,
Concluding Observations of the CERD Committee: Canada, para. 17, CERD/C/CAN/C0O/18, (May 25, 2007),
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCAN%2f
CO%2f18&Lang=en [hereinafter “CERD, “Concluding Observations 2007”]; U.N. CERD Com., Consideration of
Reports Submitted by States Parties under Article 9 of the Convention, Concluding Observations of the CERD
Committee: Canada, para. 14 CERD/C/CAN/CO/19-20, (Apr. 4, 2012),

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fCAN%2f
CO%2f19-20&Lang=en [hereinafter “CERD, “Concluding Observations 2012"]; U.N. CRC Com., Concluding
observations on the combined third and fourth periodic report of Canada, adopted by the Committee at its sixty-
first session, (17 September - 5 October 2012), para. 29 CRC/C/CAN/CO/3-4, (Dec. 6, 2012),
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2{fC%2fCAN%2fC
0%2f3-4&Lang=en [hereinafter CRC “Concluding Observations”]; Hum. Rts. Com., CCPR, Concluding
observations on the sixth periodic report of Canada, para. 6, CCPR/C/CAN/CO/6, (Aug. 13 2015),
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2f
CO%2f6&Lang=en [hereinafter “HRC, “Concluding Observations”]; U.N. Econ. & Soc. Council. Com. on
Economic, Cultural and Social Rights, Concluding observations on the sixth periodic report of Canada, | 15-16,
E/C.12/CAN/CO/6, (Mar. 23, 2016),

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fCAN%2fC
0%2f6&Lang=en [hereinafter “CESCR “Concluding Observations”].

12J.N. CEDAW Com., Concluding observations on the combined eighth and ninth periodic reports of Canada,
para. 18, CEDAW/C/CAN/C0O/8-9, (November 25, 2016).

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fCAN%

2fC0%2f8-9&Lang=en
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legislation governing the conduct of corporations registered or domiciled in the State party
in relation to their activities abroad, including by requiring those corporations to conduct
human rights and gender impact assessments before making investment decisions”.13

These treaty bodies have expressed concern that Canadian corporations are adversely
affecting the human rights of residents living in the communities impacted by their
operations. The CERD has expressed concern over reports that Canadian corporations
operating abroad are having “adverse effects (...) on the right to land, health, living
environment and way of life, of indigenous peoples living in these regions.”1* The Human
Rights Committee similarly expressed concern over the “allegations of human rights abuses
by Canadian companies operating abroad, in particular mining corporations and (...) the
inaccessibility to remedies by victims of such violations.”1>

In September 2017, the CERD reiterated its recommendation on the importance of
regulating Canadian companies operating abroad. In its Concluding Observation to the
latest report by Canada, the Committee emphasized the need to “(...Jensure access to
justice through judicial and non-judicial remedies for violations of rights of persons by
transnational corporations registered in Canada, operating abroad. The Committee also
recommends that the State party swiftly establish an independent ombudsman mandated
to receive and investigate human rights complaints against Canadian corporations
operating in other countries.”16

These treaty bodies have also expressed concern over Canada’s corporate social
responsibility strategy, as it fails to: implement legislation to regulate the extraterritorial
activities of Canadian corporations; hold them accountable for their actions abroad;
provide access to judicial remedies for victims of corporate human rights abuses; and
create an effective independent mechanism to investigate complaints filed against
corporations.” The UN Working Group on Business and Human Rights has reiterated these
concerns after a country visit that took place in May 2017.18

Within the Inter-American Human Rights System, the IACHR has reviewed Canada’s
oversight over its corporations operating in Latin America. At a hearing in October 2014,
Commissioner Rose-Marie Antoine remarked that “despite the assurance of Canada that

13 [bid, para. 19.

14 CERD, “Concluding Observations 2007,” supra 11 at para. 17

15 HRC, “Concluding Observations,” supra note 11 at para. 6.

16 CERD, Concluding observations on the combined twenty-first to twenty-third periodic reports of Canada, para.
22,CERD/C/CAN/CO/21-23, (September 13, 2017).

http://tbinternet.ohchr.org/ layouts/treatybodyexternal /Download.aspx?symbolno=CERD%2fC%2fCAN%2f
CO%2f21-23&Lang=en

17 CERD, “Concluding Observations 2012” supra note 11 at para. 14; CRC “Concluding Observations” supra
note 11 at para. 29; HRC, “Concluding Observations” supra note 11 at para. 6; CESCR, “Concluding
Observations” supra note 25 at para. 15-16.

18 UN Working Group on Business and Human Rights, Statement at the end of visit to Canada by the United
Nations Working Group on Business and Human Rights, (June 1, 2017).
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21680&LangID=E
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there is good [corporate social responsibility] policy, we continue at the Commission to see
a number of very, very serious human rights violations occurring in the region as a result of
certain countries, and Canada being one of the main ones (...). So we are seeing deficiencies
of the policy.”1° The Commission’s press release following the hearing urged “states to
adopt measures to prevent the multiple human rights violations that can result from the
implementation of development projects, both in countries in which the projects are
located as well as in the corporations’ home countries, such as Canada.”20

Concerns of civil society regarding the activities of Canadian mining companies mirror the
concerns formulated by these human rights bodies. For example, the Working Group on
Mining and Human Rights in Latin America presented in 2014 allegations of human rights
violations associated with 22 cases of Canadian mining projects to the IACHR. The
documented harms include pollution that contaminates water resources and harms
harvests and livestock,?! exposure to heavy metals with potentially serious harms to
health,22 forced displacement,23 and criminalization of social protests.24

In March 2015, the IACHR addressed once again the issue of Canada and the Responsibility

of Home States in the “Corporations, Human Rights, and Prior Consultation in the Americas”
thematic hearing. One of the issues raised was the ETO of States, and in particular, Canada’s

responsibility for the financial support provided to mining companies involved in human

rights abuses in the region. At the end of the session, the IACHR emphasized that “it is

essential that any development project is carried out in keeping with the human rights

standards of the inter-American system”.2>

Last year, the Justice and Corporate Accountability Project released a report documenting
100 incidents of violence associated with Canadian extractive companies operating in

19 Canadian Network on Corporate Accountability and Polaris Institute, Submission to the Economic, Social and
Cultural Rights Unit of the Inter-American Commission on Human Rights, p.3, (Jan. 26, 2016),
http://www.aboveground.ngo/wp-content/uploads/2016/02/CNCA-Submission-IACHR-ESCR-Unit-]Jan-
2016.pdf, citing Inter-Am. C.H.R, Impact of Canadian Mining Activities on Human Rights in Latin America, 1534
Session, (Oct. 28, 2014), video recording at 53:42, www.oas.org.

20 OAS, IACHR Wraps Up its 1531 Session, (Nov. 7, 2014),

http://www.oas.org/en/iachr/media center/PReleases/2014/131.asp.

21 Working Group on Mining and Human Rights in Latin America, The impact of Canadian Mining in Latin
America and Canada’s Responsibility: Executive Summary of the Report submitted to the Inter-American
Commission on Human Rights, p.3,

http://www.dplf.org/sites/default/files/report canadian mining executive summary.pdf [hereinafter
“Working Group on Mining and Human Rights in Latin America Report to [ACHR”] at pp.10-11.

22 |pid. at pp.12, 18.

23 |pid. at pp.12-13.

24 |pid. at p.14.

25 0AS, IACHR Wraps Up its 154th Session, (March 27th, 2015),

http://www.oas.org/en/iachr/media center/preleases/2015/037.as
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Spanish-speaking Latin America. 26 This is the first report to document specific incidents,
name the companies involved, and ask for responses from the companies.

In April 2016, more than 180 organizations from Latin America and Canada sent a letter to
Prime Minister Justin Trudeau,?? calling for the adoption of policies to ensure that Canadian
companies operating in Latin America do so in conformity with the international human
rights standards established in treaties. This applies to both host countries and to Canada,
seeking to guarantee effective access to Canadian courts so that victims of human rights
violations caused by Canadian businesses abroad can obtain justice, truth, and reparations,
among other measures.

Different UN Committees?® and working groups have recommended the government of
Canada to establish an Ombudsperson Office for the extractive sector. This independent
entity should be well-resourced, and have power to investigate allegations, conduct fact
finding, and enforce its orders.

Its mandate must allow the office to independently investigate and publicly report on
complaints related to human rights issues involving Canadian extractive companies. The
Ombudsperson should be mandated to receive complaints regarding the international
extractive sector operations of Canadian companies; conduct independent investigations to
evaluate compliance with corporate accountability standards; offer mediation services, if
requested; and make recommendations to both companies and the Government of
Canada.?®

To date, the Canadian government has neither introduced legislation nor implemented an
effective policy establishing clear standards of conduct for Canadian extractive
corporations operating abroad or a credible complaints mechanism with powers of
investigation. Moreover, no legislation been adopted in any of the provinces or territories
of Canada to ensure that Canadian courts are considered an appropriate forum to hear
these claims.

The petitioners will present to the IACHR their findings regarding the impact of Canadian
mining companies in Latin America, requesting that the IACHR formulate
recommendations to the Canadian government to adopt the following policies:

26 See: Justice and Corporate Accountability Project, The “Canada Brand”: Violence and Canadian Mining

Companies in Latin America (Toronto: Osgoode Hall Law School, 2016),
https://papers.ssrn.com/sol3/papers2.cfm?abstract id=2886584
The report is also available in Spanish, “La marca canadiense”:

https://papers.ssrn.com/sol3 /papers.cfm?abstract id=2912378

27 The text of the letter may be found, here:

http://www.dplf.org/sites/default/files/letter to trudeaueng 0.pdf

28 CERD, Concluding observations on the combined twenty-first to twenty-third periodic reports of Canada,
para. 22, CERD/C/CAN/CO/21-23, (September 13, 2017), UN Working Group on Business and Human Rights,
Statement at the end of visit to Canada by the United Nations Working Group on Business and Human Rights,
(June 1, 2017).

29 See: https://miningwatch.ca/sites/default/files/6en-ombudsman_recommendations-oct2014_en.pdf
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Ensure Canadian mining companies operating in Latin America do so in conformity
with the international human rights standards established in treaties and the UN
Guiding Principles on Business and Human Rights, which apply to both host countries
and to Canada.

In recognition of the increasing number of mining conflicts in Latin America and the
Caribbean, it is important to ensure that Canadian mining companies respect the rights
of Indigenous communities to self-determination and to free, prior, and informed
consent before any mining activities are undertaken on their territories; and respect the
decisions of numerous communities, Indigenous and non-Indigenous, who have said no
to large-scale mining because of its severe and damaging impacts on the environment
and social wellbeing.

End Canadian intervention and the provision of any kind of governmental support, be it
through overseas development aid, trade, and investment agreements, public financing
or technical assistance, or diplomacy that seeks to influence the adoption or
modification of regulatory frameworks in recipient countries for extractive projects.

Incorporate international human rights and transparency standards in the regulation of
credit agencies and public and private investment that finance extractive activities and
impose safeguards on companies that receive state subsidies.

Create objective and impartial mechanisms, including an Ombudsperson Office on
Extractive Industries, to effectively monitor and investigate complaints of individual
and collective human rights violations in connection with Canadian mining companies
abroad. These mechanisms should be in conformity with the Paris Principles regarding
the status and functions of national human rights institutions.

* * *

Executive Secretary Abrao, the undersigned organizations appreciate your

consideration of our request for a thematic hearing in accordance with Articles 61, 62 and

66 of the Rules of Procedures of the IACHR.
Yours sincerely,
Due Process of Law Foundation

Human Rights Clinic—Human Rights Research and Education Centre, University of
Ottawa

Justice and Corporate Accountability Project
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