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EXECUTIVE SUMMARY

Traditionally, most decisions relating to the energygsgatenor lesser numbers of stakeholders involved in d
have been in the hands of provincial or federal authdratraswork of classifying these governance arrangem
However, a number of trends point to a growing p¢vaetitbonidle consultative, multilevel, delegated) is preser
part of municipal governments and Indigenous gowvethenmsyisrt and then applied to a range of emerging ro
These trends include: widespread use of negotiateauinigipet and Indigenous authorities.

bene"t agreements for energy infrastructure between Ioctal hani d struct hasl n
governments and proponents; implementation of (I:Brjova IVe mechanisms and Structures such as impac

management structures for land use planning andbf'%rseo%%ms and the F,'rSt Natllons ITand Management R
development; recent jurisprudence reinforcing inh&R t_o have p(_)tentlal to build bridges between local
jurisdiction of First Nations on lands with Aborigin Fé‘a’i\ ?5ests m_engrgy development. However, e#o
lack of public con"dence in energy development | dfﬁ 5t %nd provmmal gov_ernme_nts are needed to er
municipal and Indigenous authorities to assert an e 'ﬂ?t_'on and bw!d capacity. _Th'_s report also. emphg
regulate cross-border energy infrastructure Within%%ip'@&%%?g planning as a policy |_m_plementat|on acti
In the face of growing power of municipal and Indi c%gys an important role in combining local and broa

authority, the question of Owho decidesO when it ESMELHSTests.

energy policy-making, planning, regulation and assaasfafsiiing recommendations are targeted at public
of individual projects is a major new stress point iythggiRIYfederal, provincial, territorial policymakers al
decision-making system. regulators; municipal governments; Indigenous governn

This report identi"es the range of roles for municiEQFgﬁ'&ere formulated by the Positive Energy research 1

Indigenous governments in the energy decision-rﬁ%@%tat'on_ with senior leaders from gove_r_nment, |ndu<
Interests and ENGOs. The political feasibilit

system as well as concepts for analysis, and recéﬂ%gﬂggﬁ’o

for policymakers and regulators. It builds on the %FDSHS ommendations were explored by assessing th

QVvho Decides? Balancing and Bridging Local é’ﬁ%i& gﬁnadlans on selected recommendations in nz

Order Interests in Canadian Energy(keldion M\gﬂﬁqgolling. Further polling of a panel of energy leader.
March 20 and 21, 2017 at the University of Ottam}ér.]q‘?'ﬁg@(/ent

featured a diverse range of participants from govefigRgftievelopment and investment require reasonably
Indigenous organizations, industry, ENGOs and atg@aid timely decisions as well as a certain amoun

The question of Owho decides?O and the role O%Bﬁglﬁgf‘b'“?y' The trend to have more actors qulved
and Indigenous authorities in the Canadian ener cision-making makes it more complicated to achieve

decision-making system is complex and dynamic: Egaaf,é:r%madictions and tensions are emerging and \

constitutional divisions of power are key considerZHL 5 o emerge without signi“cant coordination and

evolving jurisprudence and governance trends mé& ﬂ%reﬁt{%r%#orts' Ev#orts are needed not only for the :
are a diversity of roles for local and Indigenous 98 S}HH%%PU‘ a_lso to ensure a balance betvyeen local
Further complicating matters is the fact that orierﬁfﬁ&%ﬁr? &lgtal llnter.ests. The recommendations below
decisions toward the overall public interest inevitz%'l?/r}tg Ii e@'s direction.

signi"cant coordination to overcome uneven bene"ts and

impacts. Currently, Canadian energy decision-making employs

a mix of governance arrangements with greater or lesser

amounts of delegation of decision-making authority and
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1 Recognize and encourage distributed decision-  ii For non-linear energy infrastructure, provincial /
making while rea#rming a prominent role for federal / territorial authorities also need to play
federal / provincial / territorial authorities prominent roles and retain authority to decide

a Reagnize that whether intentionally through formal Whether infrastructure is in the public interest.
co-management arrangements, or through the mofdoWeVver, there is potentially more opportunity for
ad hdmpact Bene"t Agreements / host-community MOre dls.tlrlbuted deusmp-makmg arrangements,
agreements, the power of Indigenous and municip4f- tradltlon_al, consultative, multilevel or delegate
governments has been elevated in the energy ~ (éport section 1.1, 217 3.1; 3.2

decision-making system. Most of this is occurring; &g 4| types of energy infrastructure as well as
the energy project decision-making level but also g, policy, planning and the development and

the level of policy, planning and the development gpghiementation of regulation, explore greater use
implementation of reguégiohséctions 2.1; 3.1; formal co-management bodies that share authorit

3.2 among federal / provincial / territorial government:

b Exourage the bene"ts that can arise through this nd collections of Indigenous or municipal
distribution and decentralization of decision-making@vernments. Draw on existing eegperiences. (
authority. Bene"ts include: increased legitimacy of S€ction 2.1; What We Hesedtiepdt

decisions at local levels; con"dence-building among yjicitly identify Indigenous governments that are

the parties involved; reduced Osocial riskO for prol&Siimate to linear infrastructure and need to be

proponents; better projects and increased sustainaéﬂ@gged_ This will reduce burden on Indigenous

of energy infrastructure; and greater opportunities BUvernments and on proppoensedtion 3.2
comprehensive and integrateceplartrsegtion

2;2.1;B.2 v P&y a coordinating role by supporting capacity
buildingegcommendaliand?2connecting

¢ Ralrm and support the prominent role for federal /planning et#taesofnmendalion 3

provincial / territorial authorities

i Folinear energy infrastructure, provincial (within
province) and federal (across provinces / international
borders) authorities need to play prominent roles.
This includes retaining ultimate authority to decide
whether infrastructure is in the broad public interest.
In other words, seek decision-making arrangements
that are traditional, or consultative, or multilevel.
(report section 1.1; 2.}; 3.1; 3.2

1 What We Heard N Who Decides? Balancing and Bridging Local and Higher-Order Interests in Canadian Energy Decsipdtakingmarizing
participant views expressed at the March 2017 Positive Energy workshop. Available on the Positive Energy website or by request.
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2 Support capacity building e$orts for municipal &rgkbvate prominence of energy in land use planning

Indigenous governments a Wok towards better integration of energy issues in t

a Pomote coordination and cooperation to "nd land use planning system. Build regional, provincial
economies of scale as Indigenous governments ke f@aeral energy policy goals or energy plans intc
environmental assessment activities in their territexising medium and long term planning tools (e.g.,
(report section 3.2 planning acts, provincial policy statements, regiona

strategic impact assessment@pocesses
b Casider establishing an expert body to build techﬁi%a} g P pr

) ) > 3.1; 3.2; What We Heard report #4
capacity (planning, "nance, safety, regulatory
process principles) within Indigenous and munidifaéleral and provincial support for community energ
governments. Draw on existing experiences like QUEBTHGshrough, for example, provision of energy
Community Energy Planning program, Catalyst 2@8G data, maintaining the federal gas tax agreeme
program and ottepasrt(section 3.1, What We Heardand mandated energyregpgetse€tion 3.1

report)#2 . : . :
¢ Reiew the First Nations Land Management Regime

c Deelop executive / personnel exchanges betweeprogram with a focus on increasing opportunities fo
industry, regulators, policymakers, Indigenous First Nations to control land use decisions within the
governments and municipal governments. This widrritoriegeffort section 3.2; What We Heard report #

strengthen leadership competencies; increase awarﬁnesg ) _
g/Tra and monitor the content of IBAs to: avoid

of historical context and cultures, organizationa R ) ional oriorities f
technical / investment constraints and imperativegygh%at'on In meeting regional priorities for

lead to better relatiorespapsséction 3.3; What We infrastructure and development; identify best practi
Heard report }2: #6 o and reduce transactioapms$tsection 3.2; What

We Heard report #3

d Eplore funding sources for capacity building.

Potential sources include government, indusf} A'an(?r predictability, e#ciency and a climate that

foundations (e.g., philanthropic foundations, Cﬁmﬁiwnovatlon, investment and competitiveness

foundation®port section 3.3; What We Heard a Pedictability and e!ciency of the energy decision-

report }#2 making system should be a goal of any reforms. Th
above recommendations to improve planning and b
capacity within municipal and Indigenous governme
can help in this direction. Decision systems must al
foster innovation, investment and competitiveness.
(report section 3.1; 3.3; What We)Heard report #5
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The recommendations relating to "nal decision-making authority (1.c.i), shared authority (1.c.iii) and supp
e#orts for local and Indigenous governments were presented to Canadians in a nation-wide poll. The res
for retaining authority for linear infrastructure approvals in the hands of higher level governments but alsc
for local and Indigenous governments in energy decision-making. Balancing and bridging these roles will

FIGURE 1

Views on recommendations among Canadians
Source: Nanos Research, RDD dual frame hybrid telephone and online random survey, September 23rd to 26th, 2017, n=1000, acc
minus, 19 times out of 20.

Canada needs to substantially strengthe

for Indigenous governments to regulate 4.7
energy development.
Canada needs to substantially strengthe 5 4

for local governments to regulate and s
development.

Authority should be shared between m
Indigenous and federal/provincial/territor - 34 15.1 2.3
ments when it comes to energy infrastructure projects.

The O'nal sayO on projects like pipelines 3
crossing multiple communities should re San 30.9 15. 2.8
of federal or provincial/territorial governments.
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INTRODUCTION

The Positive Energy? setikisve strengthen public There are two key terms used throughout this report the
con"dence in Canadian energy policy, regulation deskdeeisam comment. We refer to local and Indigenot
making through research and analysis, engagemeutramiied his is terminology used throughout the Positi
recommendations for action. A reseaffysttraam tileergy project to refer to policymakers (elected governt
Under Stress: Energy Decision-Making in Canada'aralgiaad the public service implementing policy direct
Need for Informedhaefpemoed in on three core Osaressegulators. In the municipal and Indigenous context
pointsO in CanadaOs energy decision-making syatehor{lipbsentially means municipal and Indigenous
to strengthen and clarify relationships and roles lggiveraments, although as will be seen in the example ¢
policymakers and regulators; (2) how to balance mcahamagestent, it can also extend to authority to exerc
with higher-order regional, provincial, and nationakmidmests functions. Thus, to be clear, community grou
and (3) how to strengthen engagement, informatibiG&g] industry proponents and other actors B whilst ve
capacity in energy decision-making (Cleland andi@ptinaerb arautboritiekhe second key term is the
2017). Each of these stress points has been the Energpidesisivormaking. Systetarm refers to a system
leaders workshop informed by a discussion papeof ravisgte parts, including energy policymakers, energy
following the workshop as an interim report. The proakdsrs and planning activities, all of which are in$ue
began by focusing on the second stress point: hamddloaladd® the physical and market realities of energ
local and higher-order interests. This document representthivenergy decision-making system, see the p:
interim report on that topic. Interim reports on the®yiserwidnder Stress: Energy Decision-Making in Canz
stress points will be published in the coming monteed\fdnahformed®REletemd and Gattinger, 2017).
report synthesizing the "ndings and recommendations of all . .
three interim reports will be published shortly theFéHﬁé?.Po“ proceeds n fpur pa_lrts. First, it lays ou.t the
dimensions of the topic, including legal and constitution:
A worksh@¢h® Decides? Balancing and Bridging ldivial@ndf powers and the concepts of public interest ar
Higher-Order Interests in Canadian Ene@ywBecispankiakingecondly, it turns to the academic literature
held March 20 and 21, 2017 at the University of Gotaavltamedwork for thinking about shifting roles among
featured a diverse range of participants from govgoveramhent actors. Energy decision-making examples
Indigenous organizations, industry, ENGOs and acatigomal, consultative, multilevel and delegated goverr
This report incorporates discussion from the worlesrenmantents are highlighted. In the third section, this
o#ers recommendations for policymakers and refyalatevgork is used to consider the range of roles that m
also identi"es the range of roles for municipal anciabigdigaimous authorities have in the energy decision-
governments in the energy decision-making systemkiagv&jistéesm, both currently and in the future. The pa
concepts for analysis. concludes with a series of recommendations for decisio
makers.

2 http://lwww.uottawa.ca/positive-energy/
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1. SETTING THE STAGE: CONSTITUTIONAL, LEGAL AN
INTHRST CONSIDERATIONS

1.1 CONSTITUTIONAL AND LEGAL LAANDS8eEAddrnder provincial law and their legal authorit)
L _ is typically restricted to local land-use by-laws inSuencir
The legal divisions of government authority over gRetg¥e |ocations for energy infrastructure. Indigenou

matters in Canada are set in CanadaOs founding,dQeHments a ithority is more $exible and varied across
The&onstitution 18Gdnd amendments in 1982 stipy{atenty and depending on circumstance, Indigenous
that provinces enact laws related to developing eg6{&¥nments may operate with the same powers as mu
resources, but that the federal government has eplilincial governments on reserve lands and other te
jurisdiction over interprovincial works (i.e., plpgllnmgn 2016). Table 1 provides a summary of some of
international power lines) and has signi"cant Ore?&f&@hpaw&r&?ovincial powers over energy matters. Mur

under its constltutlpnal respons@llty for_Opeace,éngﬁ nous roles are taken up later in the documen
good governmentO to enact policy relating to energy matters

(Powell 2014; Guy 2010). Local and municipal governments

TABLE 1

Examples of federal and provincial powers over energy matters

Federal Provincial

Interprovincial works (pipelines) and internationdbpenerewable natural resource exploration, developmer
lines (SectiorCahgtitutio)y Atlear power regulatimemagement, electricity generation development,
energy development o#shore and on frontier lacmisservation and management Coestitrtiop. Act

Powers related to energy markets from jurisdiction over
interprovincial and international trade and commerce

(including foreign investment), international tre@\Wd@B%W@rs from environmental regulation to energy

taxation distribution to standards relating to buildings and energy
nt (Sect@on8#tl@ion Act OProperty
ts

Regulation of environmental impacts of energ;}lag\ge_ R‘%ﬁ
on CanadaOs "Bistase; Bpecies atIRiskies and Cvil

at Risk)Aahd more ger@emalhydian Environmental
Assessment Act, Canadian Environmental Protection Act

POSITIVE ENERGYEM UNDER STRESS " INTERIM REPORT #1 | DECEMBER 2017 9



The contours of overlapping jurisdictions between fegeaalpmpelling and substantial objective?; and, Was
provincial, Indigenous and municipal authorities aregexauimgental action consistent with the CrownOs "dl
Jurisdiction over energy decision-making, particularbplbgation to the group? (McMillan 2014).

the siting of energy infrastructure, is often tested, i"ﬂ&ﬁﬁ‘@ments for OdeepO consSliatienme

inguences, including international legal in$uences, &gt rulings in the sumn@lyde2River (Hamlet)
emerging. Several recent legal rulings and ongoing sitdgtiisunsadces and Chippewas of the Thames
are worth highlighting: First Nation v. Enbridge Pipaimetiiied

¥ Feleral National Energy Board (NEB) authority ovepuirements of OdeepO consultation with Indigenou

¥ Cortgutional requirements to meaningfully

City of Burnaby by-laws cong@figd: the City peoples who hgve strong clgim to rights (e.g. treaty

of Burnaby attempted to stop tree clearing for gel [The Inuit of Clyde River and the Chippewaas
testing by the proponent of the Trans Mountain PISEHRES First Nation both sought to overturn NEB de
expansion. The geological work was required in Q4i§Jasis of inadequate consultation. The Suprem
support application for the expansion to the NEBCPHE @gjeed with appellants in Clyde River but not
stated the activities contravened City Park by-laws/4REWas, pointing out that the former lacked sever
issued orders to cease. The proponent asked thd K& rgauired for meaningful consultation includin
ruling to forbid Burnaby from enforcing its by-lawBafiigipant funding for Indigenous groups to address
NEB did so, citing federal paramountcy and imm&iEf6mOf the impacts of the activity before the NEI
municipal by-laws. The ruling was upheld by the S{@f&FFENgSs; inquiry into the speci“c rights and impa

Court of British Columbia (Bankes 2015, King et 8f 23§ $)roposed activity on those rights. The decision
theClyde Roase also made clear that the Crown can

rely on steps undertaken by a regulatory agency, suc
| of Northermn G eine: as the NEB, to ful"ll its duty to consult. This has been
approval of Northern Gateway pipine: point of some contention for some as to whether or n

Const|tut|o_n _ACt’ _1982 $emxb|grm23i's anq regulator like the NEB can ful"ll that role. The Court r
alrms Aboriginal rights. This places a high stand%tglf% NEB has sulcient procedural powers to carry
i

consultation on the federal government. In June %Q&gn ul consultation but this role must be made ¢

Federgl Cour'g of Appeal ruled that CanadaOs e#f’cftﬁﬁa’ ‘aigenous group(s) involved (Mandell Pinder 2
insulcient during the assessment process for the e nd Hassan 2017)

Gateway Pipeline. This overturned the federal decisionto L
approve the project (Mandell Pinder, 2016). ¥ Qubec review of proposed Energy East .p.lpellne.
The proponent "rst refused then, in a politically charg

consult Indigenous groups overturn federal

¥ Poper justi%cation required before provincial angontext, later agreed to undergo an Environmental

10

federal governments can infringe Aboriginal righ%pact Assessment and Review under the province's

andélt!gTEeCZ()ll4 Syprerge COPTB_"TI]@@"; g Environmental Qualityisfsituation raises questions
vs. Britis ~0100 |merqg provincially regu ate_ abaut the extent to which provincial legislation can ar
forestry activity in traditional territory of the Tsﬂhoschté?"b apply to interprovincial pipelines that are regu

Nation. The co_u_rt set new guidelines to accqunt fl%rderally undeN B AGralnick, 2016).
culturally sensitive evidence of past occupation and fourd

that BC breached its duty to consult. It realrmed EaHpis context, itis worth mentioning that approval of
jurisprudenceleigamuukw) 18&7any provincial other non-plpellqe energy p.rOJ.ects may fall under bot
and federal infringement of Aboriginal title should@&€ral and provincial jurisdiction. For example, both
avoided and must pass a three part Ojusti“cationF&sffdrsignada required environmental assessment
the government discharge its procedural duty to E¥astiie C hydroelectric project andostablished a
and accommodate?; Were the governmentOs acfR§¥ay Elggplorder to do this.

POSITIVE ENERGYE



¥ Ontario overrules King Township by-laws intendechl and constitutional considerations

to stop gas plant2010, King township passed a\coperation between overlapping jurisditions
!nterlm control by-law and started a process to ggend, pstantial challenge. The lack of unanimity amo
its olcial plan to ban a 393 MW gas power plantyf86ovinces on federally enforced carbon pricing is ¢
provincial government exempted the plant from fg, yple of the ditculties in coordinating energy policy
provincklanning Atuis removing the authority  canada. Another example is the situation described a
of the municipality to restrict the construction of {4 aqdition of a provincial environmental assessment
generation facility (Bird, 2016). federal assessment of the interprovincial pipeline (Ene
¥ Vdidity of social acceptability as reason to deny East); without cooperation there could be contradictor
energy project approvdline 2017, following a  results. Furthermore, if municipal and Indigenous
challenge by Strateco Resources Inc, the Superaurtantiesfare to play a larger role in energy decision-
QuZbec upheld the governmentOs refusal to granakiramilnere must be coordination or ObackstopsO o
exploration permits for reasons of lack of sulcierstosbtiaénsure that local communities in the pursuit of
acceptability. The province issued a uranium mitmegl interest avoid beggar thy neighbour actions and
moratorium in 2013 and directed its Bureau dOandiendasgjer interest as well as that of their immediate
publiques sur I0environnement (BAPE) to condwtrestituents.

OgenericO environmental review on uranium iBqugi¥nous peoples rights and @nsent
issues in Quzbec. The BAPE recommended copiipidifgiBRally protected rights of Canada®s Aborigin
moratorium. The BAPE recommendation was ch g% eans that Indigenous peoples and commun
the federal nuclear regulator the Canadian Nuclegg afﬁg’holders and not only stakeholders in energy
Commission, which regulates and licenses uraniygRigiies-canadads recent commitment (GoC, 2016
(Strateco 2016; van der Linde 2016). the UN Declaration on the Rights of Indigenous Peopl
¥ Povincial green energy policy curtailed by Worlihtroduces into the dialogue the concept of free, prior :
Trade Organizafiaiernational legal institutions cainformed consent for resource development (UNDRP
also curtall the authority of Canadian governmei{réoker@2.2). However, the federal government has inc
authorities. Ontario has taken major steps to develdf not directly adopt the Declaration into Canadian
a provincial wind and solar energy industrial secfiglunson, 2016) and it is uncertain how it will be applie
However, the provinceOs Olocal contentO requidemspitsdence frasiltigptidelgamuudases at
which required a minimum made-in-Ontario contbet$opreme Court described above, suggest that cor
wind and solar energy generation projects, weraakspbigdin its absence, federal and provincial govern
through the World Trade Organization mechanisras (#¥ii@e on Aboriginal title, provided they meet the
2016). The province was forced to drop the domestablished tests for Ojusti"cationO. Yet it is important
content requirement in 2014. stress thatTithquotfizision alrmed that there is
inherent jurisdiction on the part of First Nations to regt
lands to which they have a strong claim of Aboriginal
title. Thus, the decision should also be interpreted as
opportunity to bring regulatory capacity to First Nation

POSITIVE ENERGYE 11



3 Emergence of Osocial licenseO and Ogovernmgr@sCONCEIVING THE PUBLIC INTEREST&!

grant permits, communities grant permissionO ROLE OF PLANNING
terminology in polizyrom a strict legal and

constitutional perspective, the emergence of OJAe8NBENEEECIsion-making system is oriented towards
terminology in the energy policy and decision-nﬁ%ﬁﬁﬂ@g decisions that are in the public interest. Yet the
system, is problematic. There are no rules or giliéRiffddson di'cult concept; it is continually evolving anc
how to apply for, or to grant, the Olicence® impfeePBiedSstior some parts of the decision-making sys
licenceO. Yet, this has not stopped governmentigdenlegingroblematic. Energy policymakers (elected o
the terminology in public policy. For example, tiBaki@ policy and the public service implementing it) ar
Brunswick government placed a moratorium orf @jegagnEatives of the public and re$ect current public v
fracturing until a social licence is in place (New\8t0riB®fd@nisms for accounting for changes in the pub
2016). The Prime Minister has stated OgoverniHégf§griHeugh parliament and elections. Energy regul:
permits, communities grant permission® (CBC hui@yefsgenon-elected quasi-autonomous bodies tha
pronouncements, while ostensibly embedded wagleehwith identifying whether or not a given proposal |
democratic ideal of the consent of the governedh@apé@ﬁc interest. They adjudicate on the basis of evid
questions about democratic accountability and BR&cageording to any guidance that may exist in enablin
Who speaks for communities? If not elected or '6@i€la§igprlanners make up the third component of th
authorities, what are the mechanisms for accoufitghaMyfgAtgion-making system and also are tasked wit

representation? These are questions of Iegitiméﬁ?.king public interest decisions. They tend to view pub
interest as a point of view representing collective needs

Tlere is also a related question of de"nition of thoasr(taIcular egion or community (Hodge 1998)
communities that would be entitled to Ogrant pgrmlssmné. g y g '

Municipalities that border a host municipality may@lshdiienge is that the public interest is diverse. Just
attected by energy infrastructure. For example,dresiiivéple OpublicsO, there will be multiple public intel
Energy research by Simard (2016) found that deggié®ver, social scientists and planning theorists have
support for a wind energy project in one host cenitivizeitythe notion of the public interest as a universali
neighbouring municipalities around the project w@tieept that denies di#erences in class, gender and rac
opposed, ultimately contributing to denial of prajeaimpbell and Marshall 2002). From this perspective, tl
approval by public authorities. interests of Indigenous Canadians, for example, are arg
too easily obscured by the presumption of one public or
national interest. Despite these problems, policymakers
and planners realize that doing away with the term Opu
interestO would not make matters simpler. The problem
inherent in de"ning the public interest are also intrinsic t
planning activity with the aim of generating just outcome
for a plurality of interests (Lennon 2017). Still, approach
determining the public interest are fraught with uncertail
Pal et al (2004) provide a useful synthesis of the schola
literature on public interest and identify "ve approaches
(Table 2).
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TABLE 2

Approaches to the public interest (adapted from Pal et al 2004)

Focus on procedures as the basis for arriving at decisions in the public interest b fz

Process . .
of all interests; transparency; legality; due process, etc.

The guide to regulatory and planning decisions is what a signi“"cant majority of citiz
an issue

Majority opinion

Tries to balance di#erent interests in the process to arrive at a solution that maximi

Utilitarian : . . : . .
society as a whole but also is a compromise of di#erent direct interests representes

Attempts to act on what all public(s) has in common b for example, public goods st

Common interest . . .
public safety, an innovative economy

Shared value Shared values as the basis for interests, but also an ethical guide for decision-mak

These "ve approaches tend to be used simultanedyslpl{@aiterest determination is by de"nition inclusive
et al 2004) although one approach may be favoucéaliOmembers of the public. However, issues of scale r
example comes from a discussion paper for modéitnidigewith the concept. The realities of multiple ener
the National Energy Board, which suggests both jartsaietions each with their own publics and the fact the
interest and an utilitarian approach whereby the piogtes are uneven bene"ts or costs of a project or regula
interegs@nclusive of all Canadians and refers tbetlbedtated to scale. The localized nature of impacts (e
of economic, environmental and soaahatterest@ accident / spill, emissions, visual impacts, etc.) and d
@Ghe NEB is responsible for estimating the overaditpiebtitbene"ts (e.g., reliable energy supply, expandir
good a project ma® (kEBe2017). A general trendbkports) mean that a project deemed to be in the public
all policy, regulatory and planning fora is a greatentemgshasisften not the local interest and that some mel
on thprocessf arriving at decisions in the public intéitbst public bear disproportionate impacts or risks. Sec
with increased attention to public participation. Tihegtograd or provincial jurisdictions are focussed on their
is in response to major social and value changespaoiitiudimdjtheir public interests that cannot always be sc
decline of trust in government, decline of deferengp aasily. These scale issues come to the fore in the pr
greater demands by publics to be involved in deqamirgking

processes that a#ect thgste(addnderCitlass!

and Gattinger 2017 for more on this).

3 Another dilculty in determining public interest is that of multiple decision-making authorities each with their own responsibilities (e.g., market
optimization versus environment). This relationship is covered in the Positive Energy interim report on the policy/regulatory nexusd@irdpoming.
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Planners tend to view public interest as a point ofvibWic interest considerations

representing collective needs of the region or comw&g’% which local and Indigenous governments
According to a widely used Canadian planning texiaegkier Othe greater§odtOnotion of the

QVhereas the private economic and social interegijic interest often requires an acceptance that costs
who participate in the community planning procésss horne locally are for Othe greater goodO. This c:
generally advocate on behalf of a single issue (S§gied2d by legally enforced direction from higher-ord
the environment), it is up to the communityOs plgRP&siRnts, yet there other ways in which local auth
prepare plans that ensure sound, amenable de‘ég{l;%@%ﬂh@/to Othe greater good® and communicats
the community as @ {Hadge, 1998, p 197). Accordi@siituents. For the latter, the role of well-written and
to Hodge (1998), the primary voice representing thg RURISH e decision documents by regulators is impor
interest is the local municipal government. Hodge points wég,s in which Othe greater goodO is enforced |
that the wider public interest is not absent in this PRSEHRnsation and other bene"ts negotiated via Impac

Other entities including, for example, provincial mirigirieg Agreements with proponents.
and regional school boards also advocate for development

decisions in the public interest yet these are usudl g}ﬁgﬁéﬁe a public interest W'thOUt_ an overarchl_ng

through local governments. Provincial statutes for Sﬁ%rrg}woll(fy’Approa(.:hes to determining the public

and municipal a#airs tend to delegate responsibilitwgrﬁ)%tarlely on the e_X|stence of shared Vall_JeS and com
municipal governments to implement land use decl %ﬁ%ﬁﬁ- However, in the absence of a natlonallenergy
the public interest. From time to time provinces ma fd&ug O clear statement of these yalues and !nterest
policy statements to guide municipal land use decisi Xs@l'—a&? tp the energy system. Th's C,OU|d be interpre
example, Ontario issues land use policy directions® glrﬁgw in public interest determinations that may m

OProvincial Policy StatementO requiring lands to b CRIEEFRY determinations more susceptible to spec
nierests; Jpere are also questions of how government:

future housing needs, access to recreational parks', g i s 1o the princible of sustai
of natural heritage areas, access to aggregate resGll éea\qéﬂﬁ lve commi men.s , 0 the princip e.o S_US ana
Rlelpalstals relate to public interest determinations.

so on. In special circumstances, provinces may exgﬁl\éeé
types of activities from municipal land use planning authority.
This is the case in GreanoBsergy and Green Economy
Acfor renewable energy generation projects.
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2. THINKING ABOUT ENERGY DECISION!MAKING
FRAMEWORK FOR ANALYSIS

One way to think about di#erences in authority aBak&ks(#010) have described two simultaneous
the energy decision-making system is to refer to gokielaia@ige: one is a delegation of decision-ma
in the "eld of governance. The term governance isacsediteefers to increased participation in decis
refer to the process of collective decision%omakingatiglegeyies (Figure 2). This classi“cation of
implementation (Maclean and McMillan 2009). It dreavggements along two axes provides a poteni
attention to the role of non-government actors angayetovtitikds about some of the ways in which tr
which is important given the shift away from solenstiapg-decision-making system is adapting (or
centred political authority (Skogstad 2003). Furlongegrdte greater involvement of municipal and |
authorities.

FIGURE 2

Two axes of governance change (Adapted from Furlong and Bakker (2010))

Single government stakeholder

A B

Minimal delegation
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2.1 TRADITIONAL, MULTILEVEL, CONSOEATdNE Governance Example: National

AND DELEGATED GOVERNANCE EXAM®RIg¥ §oard Moderniz&tidhe ongoing process
to modernize the National Energy Board was launche

Four examples of each of the types of governancepy the federal energy policy department NRCan, whic
arrangements described in Figure 2 are provided hgigwately retains decision-making power to make cha
discussion purposes. These examples and classi"¢gt{aB B structure, role and mandate. The process
the four types of governance arrangements are forij{isti@di@Xtensive participation of non-state actors.
purposes. Di#erent observers might classify these £XaRp&8 panel not alliated with NRCan travelled the

di#erently. country to hear formal submissions, participate in dial

a Taditional Governance Example: Rate reviews sessions and information evenings and ultimately mak
by Utility Commissions (e.g., Alberta Utilities recommendations to NRCan. Reports on thematic are

Commissidn)The Alberta Utility Commission (Au&seigeai:r?mmissioned from experts. On-line public comt

example of a provincial regulator of electric, gas MfiGliited. Funding was provided to Indigenous gr

utilities. As an economic regulator, the AUC ensu%??ﬁ%?'pat? in the‘rEniesythere V\'/a's 5'9“"'°a”F ,
these natural monopolies function in the public intsf&§folder involvement and participation, while decis

and make Ocertain that Albertans receive safe a'q&allgﬁgbqgthorlty rested with the federal government.

utility service at just and reasonable ratesO (AuDgegajed Governance Example: Nuclear Waste

Decision-making is controlled by one single publiMaoggginent Organiz&tidhe federal government

(the AUC). While there are opportunities for constineses iarD02 to require CanadaOs nuclear energy

utilities to participate in rate hearings, these acto@gperations to fund, construct and operate a long ter

involved in decision-making. waste management facility. This mix of crown and pri\
b Mutilevel Governance Example: Joint Review corporations established the Nuclear Waste Managen

Panel (e.g., Site C Hydro fad@iyHydroOs Site C Orggnization (NWMO). The NWMO is responsible for

hydroelectric project required environmental assm%ﬁ‘nd implementing CanadaOs plan for the s
both the provincial and federal governments. An ‘I3dfiEhMmanagement of used nuclear fuel. The fede
for a cooperative environmental assessment Wasgggg&@ﬁgahas an oversight function b_Ut has delegat
between Canada and British Columbia including RSEIREHPN Process for a waste repository to the

on scope, procedures, methods and the appoint M)Cf) (NR_Can 2017, NWMO 2017_)_' The select|on.pr
aJoint Review Rigthdloth federal and provincial extensively myplves elected authorities from potential
Board members (CEAA 2014). The PanelOs rep&?%&?mmun't'es as well as other community membe

submitted to the federal Minister of the Environm@Rfidfguires that the host is both willing and informed
Bhr‘é%té'i’%? are multiple actors holding decision-makir

BCOs Minister of Environment via the Executive Di e
BCOs Environmental Assessment Olce for "nal d@§Sdffderal government, NWMO, host communities)

Thus, there was distribution of decision-making geqdetye participation opportunities.
provincial and federal state actors. Other actors, including

Indigenous groups and municipal governments, were

consulted in setting up the EA process, and these actors,

along with the public, were consulted throughout the EA

(but they did not have decision-making authority).

4 Seehttps://lwww.canada.calen/services/environment/conservation/assessments/environmental-reviews/national-energy-board-modernization.aiohl
http://www.neb-modernization.ca/neb-welcomefor details.
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3. MOVING FORWARD: CONSIDERATIONS FOR INFOR

The four quadrant model above provides a frameBidriCONSIDERING THE ROLES FOR MUNIC
consider the range of roles that municipal and Ingig¢THORITIES

authorities have in the energy decision-making system, both o _
currently and into the future. It highlights that thefdUpicipalities (municipal governments and all the privat
two key dimensions to consider: the degree of def8HgSVIthin their jurisdiction) account for 60% of ener
of decision-making power, and, the extent of staké¥ffld8rCanada and over 50% of greenhouse gas emis
involvement. Municipal and Indigenous authoritiec@4igh@f Energy Ministers, 2009). Municipal governm
do participate in all four types of governance arrdiéhfelge direct and indirect inuence over energy d
depending on the situation. In the sections that f(ﬂmvyse through their urban, transportation and infrastrt
several examples of roles for municipal and Indig&@B§'9 authority and investment decisions. Zoning by-
authorities are noted. These are categorized as éfR§t{er£sng"cation and the building of public transit &
traditional, consultative, multilevel or delegated gB¥erpldzexamples. Municipalities may also play a role
arrangement. They are also categorized as acting§'bRRE@Y Geveloper / proponent in the form of municip:
the policy level, planning level, regulation level OHWHE%HHFU‘?S- Thus, mur_n(_:lpal authorltles OCCupy a rar
project level. Again, di#erent observers might C|aggﬁglg§é§ethe_energy deC|S|on-_mak|ng system. The follc
examples di#erently. The point is to illustrate relaf@HeHPEMa1zes and categorizes a number of example

potentially fruitful manner.
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TABLE 3

A range of roles available to municipal authorities in the energy decision-making system

Energy decision-

making system  Available roles for municipal authoriti€gSovernance arrangements
component

Policy ¥ Sakeholder through lobby organizatigns dikgonalith federal or provincial govt
the Federation of Canadian Municipal@ig$nal decision-maker (DM)

¥ Deelop local and regional policy (e.g¥ Cald beaditionatonsultativith
renewable energy commitments) municipality as Ditdewsith
municipality and province / federal as DM

Planning ¥ Lad use zoning, subdivision, and sit& Contdtraditionatonsultatwith
by-laws have strong in$uence on urbandaraipality as DM

and thus energy use. These are guided by the

o!cial plans of municipalities

¥ Conmunity energy planning has many Cald beonsultamultilevet
potential aspects: inventory and monitelegiataith mainly municipality as DM
provision of energy retro"t programs; district
energy investment; energy labelling and
conservation initiatives in municipally owned
buildings; facilitating building permits for
household genération

Development and ¥ Munipalities are obligated by provinciél@Gmd beultilevieit more likely
implementation federal law to provide opportunities fortemeitgynaith province as DM
of regulation supply including electricity generation facilities

and transmission and distribution systems

for electricity and gas. The exact placement

of pipelines and transmission lines can be

in$uenced by municipalities through zoning

Project ¥ Ower of generation or distribution ¥ traditionalconsultatwih province /
decision-making infrastructure federal as DM

¥ Sakeholder in Environmental Assessfitiaalisionalconsultatwigh province /
federal as DM

¥ Itervenor in public hearings (e.g., NEBaditionalconsultatwigh province /
provincial utility commissions) federal as DM

¥ Ngotiation with proponents for permitdradidionalconsultatordelegated
zoning with municipality as DM

5 These examples have been selected from examples of current community energy plans in QUESTOs Smart Energy Atlas of Canada
http://lwww.questcanada.org/hub/atlas
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Canadians tend to expect the federal or provincidé Rade of local planners in energy infrastructure
government to assess and provide information on dewelopmeft To what extent are the professional
energy infrastructure projects, however, there is alsauaicipal and regional planners employed by local
signi"cant expectation of municipal governments. Swtbeygies involved in energy project decision-making
of four communities across Canada commissionedyrirogaiyglanners are experts at shepherding contro
Energy and the Canada West Foundation found thdetedigpatents through to completion. They have intim
or provincial governments were the top or second &hoisteftiye of a communityOs history and values and
sources of information about new proposed energyprgeaty farsted authorities (Hill and Knott 2010, Fast
2/3rds of community members surveyed. Approxinaateliatdee 2015). Yet, municipal planners often lack
ranked municipal governments as a top source, sli¢dqniylibigiyesf complex energy planning processes. Gre
than the proportion that selected energy regulatorsofffietauntities for comprehensive and integrated planni
et al 2016). Thus, in addition to the roles outlined irb&te¢gnlenunicipal planners and those from other leve
above, municipal authorities are also Ogo toO authgwitesfoent are possible.

energy information, although this raises important questions

about the current capacity for municipal authoritiss 2GONSIDERING THE ROLES FOR INDIGI
this role. AUTHORITIES

Municipal authority considerations Natural resource development on Indigenous reserve ls

1 Comrtments of 100% renewable comrBuAities lands SUbjeCt.tO Aborlglnal c_Ialr_n oceurs in a special cor
rmal situation of provincial jurisdiction over natur

rowing number of Canadian municipalities havghgdgote
g g P rpe evelopment does not exist for three reasons:

. : reso
0,
policies to source 100% of their energy from rerr]es\f\éébgelands fall under federal jurisdiction; second, Abt

sources (Vancouver, Victoria, Oxford County On eglo . . o i )
: . . . . and tréaty rights are constitutionally protected; and, thir
Notwithstanding the practical di'culties of meetleg \SAlIJC

a target, there are opportunities and challenges When has a duty to consult with Aboriginal peoples (W

> . : and White 2012). Unlike the situation for municipal authe
municipal governments decide on this type of policy 1tha T . .
In Mgﬁ ) rgunlmpalltles mainly use the levers provided tc

has traditionally been the purview of provincial guthorities. " . Planning Acts to engage in ener
It is not clear that there is su!cient authority in the toollls g gag ¢

available to municipalities to carry through with %g/lon-maklng, Indigenous authorities have a broader

renewable commitment and questions emerge 8 %Hﬁ]omy (Table 4).

export energy passing through municipal territory. Even
relatively simple multi-jurisdiction programs such as federal
support for installing electric vehicle charging stations in
municipalities to sell power to electric vehicle drivers require
innovation in provincial regulatory rules.
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TABLE 4

A range of roles available to Indigenous authorities in the energy decision-making system

Energy decision-

making system Available roles for Indigenous authorit@svernance arrangements

component

Policy

¥ Sakeholder through representation i#¥ traditionalconsultativieh federal
organizations like the Assembly of Firsir provincial government as "nal

Nations that lobby policy-makers
¥ Cemanagement regimes

¥ Taget for policies to encourage Indigétradgionatconsultatwi fedederal
equity ownership in energy developm@nbvincial government as DM
(e.g., QuZbec and Ontario tenders for

Aboriginal owned wind farms)

decision-maker (DM)

¥ mitilevelith federal/provincial and

Indigenous as DM

Planning

¥ Thd=irst Nations Land Management kelgiméylelegatby federal governm
provides for Indigenous creation of lanftendesdraditionaktonsultative

on their lands which allow for res
guidelines in land use planning

¥ Camanagement regimes

rictiomghaimdligenous as DM

¥ mitilevetith federal/provincial an
Indigenous as DM

Development an
implementation
of regulation

d

¥ Udler First Nations Land Manage
regime, Indigenous authorities ca
for environmental protection

¥ Camanagement regimes

¥ Sakeholder in development of reg
(e.g., Alberta Tailings Manageme
Framework)

me¥xtraditionalconsultativigh Indigenou
n sebrul@s!

Indigenous as DM

ulatioosultativeith provincial as DM
nt

Project
decision-making

¥ ower of generation or distribution

infrastructure through equity partnersimqubievel

100% ownership

¥ rights holder that must be meaningfuliycosultativath Crown (via federal/

consulted

¥ negtiation of Impact Bene"t Agreemé&rdsaultativeith proponent as DM

¥ intervenor in public hearings (e.g.,
provincial utility commissions)

¥ traditionalconsultaibeelegated

provincial) as DM

NEBraditionadconsultativieh province /

¥ mitilevelith federal/provincial and

federal as DM

20
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The context of a Nation-to-Nation relationship bebeeenin a stronger negotiating position than Indigenous
the Crown and Indigenous communities brings thgromggeho may be unaware of the potential bene"ts in
situation that Indigenous lands cannot be sold orileasieer foommunitiesO agreements (Wright and White 2
energy development without "rst being surrender8dnuetii2@As are made public. For example the governmi
Crown (First Nation territory is OinalienableQ). TlisR@rplealishes natural gas pipeline bene"t agreements
little room for Indigenous participation and contro{Gdirgghiment of BC, 2017) between the BC government
and White, 2012). For example, oil and gas develbpsti@fations.

governed byrttien Oil and A&8%\athere the ) horiti 50 b din th
federal government is responsible through a speéﬁ]ﬁ'g‘@@ﬂﬁ al_ﬂ orities may also be engaged in the ener
g n-making system through co-management of nat

of Indigenous and Northern A#airs Canada for g it 5)

licenses and holding any monies generated fromrgg\(?g{glg&e'medenanagemémdescribed by natural
in trust for the band (I0GCF28Rjafities Land resource scholars as an arrangement of shared manage

Managemeni9@9 has changed the natural resc)Lﬁlggision-making, and responsibility between the state a

management situation to some extent for some Iﬁ%?'ﬁg%r@mes’ the latter usually being local resource

Under this regime, land administration is transfertS§ 13 gg}%rtlsson and Berkes, 2005, p. 66; Dale, 2009, p.
Nations who have adopted rules for use of their IXW&%QVI"H@ (2016) notes .that co-management arrangem
includes the authority to enact laws with respect 3 ﬁcﬂorth and the Arctic can be particularly com_prehe
the environment, and resources (INAC 2017). Thgr}g H\V@QCGQ' There are a nvumber Of_ example§, mglud
has been signed on to by 126 First Nations (LAB . d(_)exgmen dgs erercussmn_s sur [Genviron
There are a number of notable caveats, including(%%%é 'réffh'Ch IS a review POdy established upder the
environmental laws prevail in case of inconsisten‘é@rﬂg and Northern QuZbec Agreement, signed b

a First Nation law relating to environmental protegﬁgﬁrgﬁ'&em of QuZbe@ibgdrand the Grand Council

federal ones, and that oil and gas extraction is stﬁ‘lf nﬁjgé?FoOf QuZbec. The committee is composed of

older rules. The federal governmeRitrtirbladiotize government appointed members and Cree Nation appo

Land Management Regipre\i@hi Kinding for members, it is responsible for conducting environmenta

developing a land code and ongoing operational mﬁmqﬁg?.ss.me'nt of proposed mfrast.ructure eg. m'nl
land management responsiBiitiddasTbeen called road, € e(_:tr|C|ty) in the_James Bay region (C_OMEX 201"
a success in terms of increasing speed of transaMi%ﬁléeﬁéée?é@"ey Rewlew Board (MVEIRB) ,'S gnother €
permits, easements) and an important incrementgl'gtaﬂegu atory body in the Northwest Territories (NW'

towards Indigenous self-determination (Boutiler, % _arr!es out envwonmental impact assessments and
reviews in the Mackenzie Valley for non-renewable resc

The federal and provincial governmentsO legal ddéyéboponentt Half of the Board members are from Indic
with Indigenous peoples creates another lever ofcutimoutyties, the remaining from federal and territorial
Indigenous peoples. While the Crown has ultimaigoaetinonigynts (EMMC 2016).

for ensuring adequate consultation, it is industry project

proponents who undertake much of the practical aspects of

consultation for energy projects. An increasing trend as part

of the consultation is thapaset Bene!t Agreements

(IBAs)The terms vary but can including payment,

infrastructure and employment opportunities, increased

participation in decision-making, and a role in project

monitoring in exchange for support of the project on the part

of Indigenous authorities. Since these agreements are often

con"dential, concerns have been expressed about proponents
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Indigenous authority considerations 3.3 CONCLUSION AND RECOMMENDATION

1 Impact Benet Agreer?e_ntﬁD(IBAs)are widely  the guestion of OWho decides?0 and the role of muni
usgd and can be bene"cial to both proponents aﬂﬂ ll(&\%"f'é nous authorities in the Canadian energy deci
Indigenous governments, however they are notr{'% t%gstem, is complex and dynamic. Legal and
and are con'_'dentlal. Some hg\{e arg“‘?‘?' that th'gol?ltétﬁ’[utional divisions of power are key considerations,
proponents na bet.ter bargalnlng position (Wri L}taen Iving jurisprudence and governance trends meal
White 20 12.)' Que;tlops arise as to the role_of f‘?ﬁﬁf %ere are a diversity of roles for local and Indigenot
aufthorltles n mon_ltorlng IB_AS and / or providin BvetHHi&Rts. Innovative mechanisms and structures st
.to increase capacity of InQ|gerus government éqrﬁBteﬁf Bene"t Agreements and the First Nations Lar
Into agreement_s and / or identify best praCt'CeSI\/igﬁQ Hiflent Regime appear to have potential to build |
glso t?e recognized thaF _IBAS are not splely a p%%m ftal and general interests in energy developn
in Indigenous communities. The practise of ”eqﬁf%}&\%r, e#orts by federal and provincial governments
agreements between .propqnents apd h,OSt COMIT Wé@ﬁéarto ensure coordination and build capacity. T
support of energy projects is occurring in both RAGRNLS also emphasized the practice of planning as

and non-Indigenous communities. policy implementation activity that plays an important ro
2 Indigenous representafidndigenous Chief and Bsbining local and broader public interests.
Council governments are elected by their communities and

are the legal authorities for Indigenous commurfifiéCARiag recommendations are targeted at federal
are other bodies such as the Assembly of First NQYBIfabPicymakers and regulators. They were form
various regional associations (e.g., Federation ¥$B¢&ragjHive Energy team in consultation with senior
Indigenous Nations (Sask) or the Association of PIFsERVIAIRENL, regulators, industry, Indigenous intere
Chiefs of New Brunswick) that represent a coriek @28

mix of Indigenous interests at the policy level O¢g{£aeI@ elopment and investment requires reasonab
matters. The question of representation can begRifg and timely decisions as well as a certain amount
further complicated when considering the relatigashiRjictapility. The trend to have more actors involved
between elected Chief and Councils Olndian AgECRIBRMAKAg makes it more complicated to achieve

traditional Chiefs. Serious contradictions and tensions are emerging and \
3 Cemanagemebt Co-management arrangementsanginue to emerge without signi“cant coordination and

a potentially promising structure for bridging Indigeperation e#orts. E#orts are needed not only for the :

interests and broader national, territorial or prowoheigiency, but also to ensure a balance between local

interest. Bene"ts of delegation and distribution bfoedesicocietal interests. The recommendations are or

making authority include increased legitimacy ahdkssionstion.

at local levels and reducing the Osocial riskO of energy

development for proponents. Yet there is a speci“c context

to these arrangements, for example, the Mackenzie Valley

Review Board is situated in the legal and land claim context

of the North.
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1 Recognize and encourage distributed decision- ¢ Rea!rm and support the prominent role for federal /
making while rea#rming a prominent role for provincial / territorial authorities

federal / provincial / territorial authorities _ _ _ e .
I Fofinear energy infrastructure, provincial (within

a Remgnize that whether intentionally through formal province) and federal (across provinces / internati

co-management arrangements, or through the moig, qers) authorities need to play prominent roles.
ad hdmpact Bene"t Agreements / host-communityhis includes retaining ultimate authority to decide
agreements, the power of Indigenous and municip@hether infrastructure is in the broad public intere
governments has been elevated in the energy | gther words, seek decision-making arrangemer
decision-making system. Most of this is occurring gha; are traditional, or consultative, or multilevel.
the energy project decision-making level but also a(],e ort section 1.1; 2)1; 3.1; 3.2

the level of policy, planning and the development andp

implementation of regudgtihséction 2.1y 3.1; 3.2 ii Fonon-linear energy infrastructure, provincial /

} _ _ federal / territorial authorities also need to play
b Esourage the bene"ts that can arise through this prominent roles and retain authority to decide
distribution and decentralization of decision-making,nether infrastructure is in the public interest.

authority. Bene"ts include: increased legitimacy of However, there is potentially more opportunity for

decisions at local levels; con"dence-building among,yre gistributed decision-making arrangements,
the parties involved; reduced Osocial riskO for project raditional, consultative, multilevel or delegate

proponents; better projects and increased sustaina;}:glggrt section 1.1; 2)1; 3.1: 3.2
of energy infrastructure; and greater opportunities for

comprehensive and integrated planning. li Fo all types of energy infrastructure as well as

(report section 2; 2.1; 3.2 for policy, planning and the development and
implementation of regulation, explore greater use
formal co-management bodies that share authorit
among federal / provincial / territorial government:
and collections of Indigenous or municipal
governments. Draw on existing exgaetiences. (
section 2.1; What We Heacticgrpart

iv Eplicitly identify Indigenous governments that are
proximate to linear infrastructure and need to be
engaged. This will reduce burden on Indigenous
governments and on prappoeinsection 3.2

v Py a coordinating role by supporting capacity
buildingegcommendaliand?2connecting
planning e#oetofmmendadtion 3

6 What We Heard N Who Decides? Balancing and Bridging Local and Higher-Order Interests in Canadian Energy Decisipdtakingmarizing
participant views expressed at the March 2017 Positive Energy workshop. Available on the Positive Energy website or by request.
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2 Support capacity building e$orts for municipal &riebvate prominence of energy in land use planning

Indigenous governments a Wok towards better integration of energy issues in t

a Pomote coordination and cooperation to "nd land use planning system. Build regional, provincial
economies of scale as Indigenous governments ke f@aeral energy policy goals or energy plans intc
environmental assessment activities in their territexising medium and long term planning tools (e.g.,
(report sectign 3.2 planning acts, provincial policy statements, regiona

strategic impact assessment@pocesses
b Casider establishing an expert body to build techﬁi%a} g P pr

) ) > 3.1; 3.2; What We Heard report #4
capacity (planning, "nance, safety, regulatory
process principles) within Indigenous and munidifaéleral and provincial support for community energ
governments. Draw on existing experiences like QUESTH@shrough, for example, provision of energy
Community Energy Planning program, the Catalyah8026IG data, maintaining federal gas tax agreem
program and otfegrsrt(section 3.1, What We Heardmandated energy teegets section 3.1

report)#2 . : . :
¢ Reiew the First Nations Land Management Regime

c Deelop executive / personnel exchanges betweeprogram with a focus on increasing opportunities fo
industry, regulators, policymakers, Indigenous First Nations to control land use decisions within the
governments and municipal governments. This widrritorigggort section 3.2; What We Heard report #

strengthen leadership competencies; increase awarﬁnesg ) _
g/Tra and monitor the content of IBAs to: avoid

of historical context and cultures, organizationa R ) ional oriorities f
technical / investment constraints and imperativegygh%at'on In meeting regional priorities for

lead to better relatiorespapsséction 3.3; What We infrastructure and development; identify best practi
Heard report }2: #6 o and reduce transactioapms$tsection 3.2; What

We Heard report #3

d Eplore funding sources for capacity building.

Potential sources include government, indusf} A'Enf(?r predictability, e#ciency and a climate that

foundations (e.g., philanthropic foundations, ijﬁiwnovatlon, investment and competitiveness

foundation®)p@rt section 3.3; What We Heard rep&iedictability and elciency of the energy decision-

#2. making system should be a goal of any reforms. Th
above recommendations to improve planning and b
capacity within municipal and Indigenous governme
can help in this direction. Decision systems must al
foster innovation, investment and competitiveness.
(report section 3.1; 3.3; What We)Heard report #5
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The recommendations relating to "nal decision-making authority (1.c.i), shared authority (1.c.iii) and supp
e#orts for local and Indigenous governments were presented to Canadians in a nation-wide poll. The res
for retaining authority for linear infrastructure approvals in the hands of higher level governments but alst
roles for local and Indigenous governments in energy decision-making. Balancing and bridging these rols
e#ort. Note that details on the polling results including demographic breakdown by region, age and gend
Positive Energy website (Nanos 2017). The same recommendations were presented to a panel of energy

FIGURE 3

Views on recommendations among Canadians
Source: Nanos Research, RDD dual frame hybrid telephone and online random survey, September 23rd to 26th, 2017, n=1000, acc
minus, 19 times out of 20.

Canada needs to substantially strengthe

for Indigenous governments to regulate &
energy development.
Canada needs to substantially strengthe 5 .

for local governments to regulate and s
development.

Authority should be shared between m .
Indigenous and federal/provincial/territor 4 34 15.1 2.
ments when it comes to energy infrastructure projects.

The O'nal sayO on projects like pipelines A
crossing multiple communities should res Tand 30.9 15. 2.8
of federal or provincial/territorial governments.
0 20 40 60 80 100

M Agree % M Somewhat agree M Somewhat disagree’ wDisagree % Unsure %

POSITIVE ENERGYE 25



3.4 FUTURE AND ONGOING RESEARGHnARIEA Section 3.3. above, the term co-managemer
broad de"nition and is described by natural resource scl
There are a number of knowledge gaps surroundiag;ihe rrangement of shared management, decision-m:

question of OWho decides?O. Three recommendgehatedsinsibility between the state and non-state part
for future research are: (1) The relation of ImpactRengity usually being local resource users (Carlsson @
Agreements to planning and governance; 2 A S@é‘?l@sthﬁ’oyé p. 66; Dale, 2009, p. x). A project that rev
assessment of co-management in Canada, espegial¥ 5 {8 art of co-management in Canada would pro
south; and, (3) Assessment of proponentsO viewspRdhE9REUarity on the range of arrangements sug;
of growing local decision-making authority on invgstRRYerminology. It would be particularly revealing to

conditions and business. co-management e#orts in CanadaOs southern regions.

Impact-Bene"t Agreements are generally succes§R@PI€, this could include the co-management agreen
fostering relationships between project proponentd 200 & 2013 between AlbertaOs Metis Settlement:
Indigenous communities and non-Indigenous corffREHiiéggarding mineral exploration (Alberta 2017).

because they o#er communities the opportunity i&R880iafould be revealing to systematically understar
a share of project bene"ts. However, they are ”‘?taﬁgH ﬁﬁlﬂbﬁﬁhe perspective of energy project propone
coordinated by governments. There are two majofjRRIAIRBRG towards greater local authority in the en
of this. First, as discussed above, communities dg}aliBavVRiaking system. One possibility is an interview
the same resources or capacity to negotiate agr%ﬁ%)a%g%t that investigates how proponents adaj
project proponents (Wright and White, 2012). Seqgnfofp@iQ§idater local decision-making roles, the impax

planning e#orts by governments (e.g., economic ggvgIRRMEEHt, how project timelines have changed (or

areas, roads, schools, housing, land use, etc.) m?é(d?@nal trends and the like.

hampered as IBAs often set aside resources for these areas but

may remain con"dential. Furthermore, there are cuf H(GL’
IBAs privatize federal duty to consult Indigenous (ﬁg‘i@f POSITIVE ENERGY WORK

restrict the scope of local decision authority to barggiregorib one in a sequence of three that are part o

trade-o#s rather than wider policy deliberation (Cagioa BRgrgyOs public authorities research stream. T

Levitan 2014). Research that reviews IBAs and heapdheyat €he topics of (1) how to strengthen and clarify

or are not integrated into regional planning e#ortsepgideidips and roles between policymakers and regu

timely. and (2) how to strengthen engagement, information anc
capacity in energy decision-making are forthcoming in t
coming months. A "nal synthesis report will follow. Visit
Positive Energy website for detalils.
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